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Defendants.

20
21
22

I, THOMAS A. SEAMAN, DECLARE:

23

1.

I am the Court-appointed permanent receiver for Medical Capital

24

Holdings Inc., Medical Capital Corporation, Medical Provider Funding Corporation

25

VI, and their subsidiaries and affiliates in this matter. I make this declaration in

26

support of the Receiver’s Motion for Approval of Settlements with Wells Fargo and

27

Bank of New York Mellon, filed concurrently herewith. I make the following

28
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1

declaration of my own personal knowledge, and if called to testify, could and would

2

testify truthfully thereto.

3

My Appointment as Receiver

4

2.

Medical Capital Holdings Inc. (“MCH”) raised money by setting up

5

Special Purpose Corporations (collectively, the “MPFCs”), which sold notes to

6

investors.

7

(“MCC”), a wholly owned subsidiary of MCH.

8

governing documents, each MPFC was supposed to invest Noteholder funds in

9

eligible medical receivables and other income-generating assets. Instead, capital

10

was underdeployed and money was invested in risky assets which became

11

uncollectible. Worthless or impaired assets were then transferred to other MPFCs

12

at full or higher value, and even fake assets were purportedly sold between MPFCs.

13

This Ponzi-like scheme enabled the earlier MPFCs, using the money paid by later

14

MPFCs for overvalued assets, to pay interest and return principal to their

15

Noteholders. The scheme also enabled MCC to draw excessive administrative fees

16

from the MPFCs. When the entities collapsed, the investors suffered massive

17

losses.

18

3.

The MPFCs were administered by Medical Capital Corporation
According to the applicable

On July 16 2009, the Securities and Exchange Commission (“SEC”)

19

brought claims in the Central District of California against MCH, MCC, MPFC VI,

20

Sydney Field, and Joseph Lampariello, alleging that Field and Lampariello, the

21

principals behind the companies, had engaged in a Ponzi scheme to defraud

22

investors in the MPFCs. On August 18, 2009, the Court entered the Preliminary

23

Injunction and Order Appointing a Permanent Receiver, which, among other things,

24

appointed me as the Permanent Receiver for MCH, MCC, and the MPFCs

25

(collectively, the “Receivership Entities” or “Receivership Estate”). According to

26

the Court’s Order, my duties and responsibilities include the following: (i)

27

investigating the financial condition of the Receivership Entities and disposition of

28

investor funds; (ii) identifying, administering, and liquidating all assets of the
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1

Receivership Entities so the proceeds will be available to satisfy Noteholders’ and

2

creditors’ claims; (iii) pursuing and resolving claims against third parties so the

3

proceeds will be available to satisfy Noteholders’ and creditors’ claims; and (iv)

4

developing a Distribution Plan for distribution of assets and value to creditors and

5

Noteholders.

6

The Claims Against the Trustees

7

4.

Wells Fargo Bank N.A. (“Wells Fargo”) and Bank of New York

8

Mellon (“BNYM”) (collectively, “the Trustees”) served as indenture trustees for the

9

various MPFCs, pursuant to Noteholder Issuance and Security Agreements

10

(“NISAs”).

11

Corporation III (“MPFC III”) and Medical Provider Funding Corporation V

12

(“MPFC V”), which issued notes in October 2007. BNYM became the trustee for

13

Medical Provider Financial Corporation II (“MPFC II”) in September 2005,

14

replacing Zions First National Bank (“Zions”). MPFC II issued notes in January

15

2004.

16

(“MPFC IV”), which issued notes in October 2006 and May 2007, and Medical

17

Provider Funding Corporation VI (“MPFC VI”), which issued notes in August

18

2008.

19

Wells Fargo was the trustee for Medical Provider Financial

BNYM was also the trustee for Medical Provider Financial Corporation IV

5.

The NISAs specified the obligations of the Trustees regarding the

20

control and disbursement of funds. Among other things, the Trustees were required

21

to hold all funds of each MPFC. The Trustees could disburse those funds for

22

various reasons, including paying administrative fees and acquiring assets, but only

23

upon the receipt of certain documents and certifications.

24

required to review certain certifications and opinions provided by the MPFCs under

25

the NISAs to ensure that they conformed to the form and content required by the

26

NISAs before disbursing funds or taking other actions requested.

27
28

6.

The Trustees were

The Trustees’ duties, however, were expressly limited by the NISAs.

The NISAs provided that the Trustees were entitled to rely on representations made
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1

by MCC and the MPFCs in certifications, provided those certifications were

2

consistent with the form called for in the NISAs and provided that such reliance

3

was not in bad faith. See, for example, section 5.06(a)(ii) of the NISA between

4

MPFC III and Wells Fargo, Series I, dated June 27, 2005, attached as Exhibit A.

5

The NISAs also provided that the Trustees had no obligation to investigate or

6

confirm the accuracy of any facts or calculations stated in the documentation

7

submitted by the MPFCs.
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8

7.

On May 20, 2010, the Court authorized the Receiver to retain Shartsis

9

Friese LLP as my Conflicts Counsel to investigate potential claims against the

10

Trustees. In light of the contractual limits on the Trustees’ duties, I and my counsel

11

concluded early in the investigation that I could not hold the Trustees liable for the

12

full amount of monies lost by the MPFCs. The Court’s rulings in the lawsuits

13

brought by Noteholders (the “Class Action” and “Mass Actions”) reinforced that

14

view, as the Court noted the narrow scope of the Trustees’ duties and rejected

15

various tort theories of liability. Accordingly, I and my counsel focused on

16

determining (i) whether the documentation provided to the Trustees in connection

17

with requests for the release of funds was adequate under the terms of the NISAs,

18

(ii) whether the content of those documents was sufficient to give the Trustees

19

actual knowledge of improprieties in the transactions or misconduct by the officers

20

of MCC, and (iii) whether the content of those documents was such that the

21

Trustees otherwise could not have relied on them in good faith.

22

8.

After a careful review of the Receivership Entities’ own records, I, in

23

consultation with counsel and with the SEC, concluded that I had grounds to bring

24

claims on behalf of the MPFCs against the Trustees, and sought Court approval to

25

do so. On October 12, 2010, the Court issued an order authorizing me to file claims

26

against the Trustees, if I deemed it proper. My counsel drafted a complaint alleging

27

claims based on the Trustees’ breaches of duties under the NISAs, which focused

28

on payments of administrative fees and acquisition of purported Eligible
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1

Receivables and Non-Receivable Assets where a plausible argument could be made

2

that the relevant documentation was deficient under the NISAs or that

3

documentation demonstrated that the asset was worthless or could not be acquired

4

consistent with the terms of the NISAs.

5

Settlement Discussions and Settlement with the Trustees

6

9.

In December 2010, after consulting with the SEC, I and my counsel

7

decided to explore potential settlement with the Trustees, rather than immediately

8

proceeding with litigation as authorized by the Court. I was concerned about the

9

costs and risks of litigating against the Trustees. In addition, given the Trustees'

10

assertion that they were entitled to full indemnification for all legal fees they

11

incurred relating to their roles as trustees, I was also concerned that the ongoing

12

Class and Mass Actions against the Trustees were exposing the Receivership Estate

13

to the Trustees’ ever-mounting indemnity claims. I was also concerned that the

14

Class and Mass Action plaintiffs had made little progress after fifteen months of

15

litigation and were still pursuing tort claims that appeared to lack merit (and that the

16

Court ultimately dismissed). My Conflicts Counsel contacted the Trustees’ counsel

17

to propose settlement discussions, to negotiate agreements tolling the Statute of

18

Limitations, and to obtain documents through informal production rather than

19

through time-consuming and costly discovery.

20

10.

Over the next few months, I and my counsel continued our analysis of

21

the facts and the law, including review of documents received from the Trustees,

22

documents that the SEC had obtained through its investigation, documents already

23

within my records, and the results of my ongoing forensic accounting. In May and

24

June 2011, I held initial discussions with each of the Trustees. Shortly before those

25

meetings, I provided each Trustee with a draft Complaint, and during the meeting I

26

provided basic financial data about the losses suffered by the MFPCs (information

27

that was largely if not entirely set forth in my Monthly Reports). The parties also

28
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1

discussed how a settlement between one or both Trustees and the Receivership

2

Estate might affect the claims of the Class and Mass Actions.
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3

11.

Through these initial discussions, the Trustees and I determined that

4

further discussions might be fruitful, but only if the parties could be more open and

5

forthright about the merits of various claims and defenses. To facilitate this, the

6

Trustees and I agreed to mediation and engaged a mediator, Charles Bakaly, Jr. of

7

JAMS. Over the next several months, my counsel and the Trustees exchanged

8

additional information, had numerous telephone conversations, and had several

9

lengthy in-person meetings (which I attended personally). The purpose of these

10

communications was to discuss the factual and legal grounds for my claims and the

11

Trustees’ defenses substantively and in detail. I (and, I believe, the Trustees)

12

believed that these discussions were privileged settlement discussions and that they

13

were also subject to the mediation privilege. These were separate discussions with

14

each Trustee, and I did not attempt to condition settlement with one Trustee on

15

settlement with the other.

16

12.

In January 2012, after a day-long in-person mediation session, Wells

17

Fargo and I agreed to settlement terms under which Wells Fargo would pay $49

18

million and waive its indemnity claims against the Receivership Estate. In March

19

2012, after another day-long in-person mediation session, BNYM and I agreed to

20

settlement terms under which BNYM would pay $57 million and waive its

21

indemnity claims. In each case, the settlement terms included an understanding that

22

the settlement would be contingent on, among other things, the Court approving the

23

settlements, the Court finding that they constitute good faith settlements, the Court

24

granting the Trustees’ Motions for Summary Judgment in the Class and Mass

25

Actions, and the Court enjoining all Noteholders from instituting new actions

26

against the Trustees.

27

agreement executed on June 7, 2012 (the “Settlement”), which is attached as

28

Exhibit B.

These terms were memorialized in the final settlement
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1

As noted above, the decision to approach the Trustees was made only

2

after consultation with, and the support of, lead trial counsel from the SEC, John

3

Bulgodzy. Due to the confidentiality of the mediation process, I could not disclose

4

details to the SEC, but I and my counsel did inform Mr. Bulgodzy generally of the

5

discussions that occurred and of our view of the likelihood of ultimately reaching a

6

settlement.

7

agreement so that I could disclose the terms agreed to with Wells Fargo and, later,

8

with BNYM.

9
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13.

14.

In February 2012, the SEC signed a mediation confidentiality

By avoiding litigation, I have kept the attorneys’ fees incurred in

10

connection with pursuing these claims to less than $2 million. The net proceeds of

11

the settlement will exceed $104 million, and I propose to the Court that only

12

Noteholders, to the exclusion of other creditors, will receive distributions from

13

these proceeds. The net benefit of the Settlement is significantly greater than $104

14

million, as it eliminates the risk to the Receivership Estate of having to pay the

15

Trustees’ legal fees should the Class Action or Mass Actions ultimately fail – an

16

indemnity claim that I estimate currently exceeds $25 million, and would likely

17

exceed $50 million if those cases are tried.

18

My Settlement Analysis

19

15.

In deciding to enter into the Settlement, I considered a range of

20

complicated legal and factual issues. These included the damages for which the

21

Trustees could potentially be liable, the strength of my claims and the Trustees’

22

defenses, the cost and risk of litigating against the Trustees, and the risks to the

23

Receivership Estate posed by the Trustees’ indemnity claims.

24

16.

A threshold determination was that the potential “damages” against the

25

Trustees was not equal to, but rather substantially less than, the “loss” that the

26

Receivership Entities or the Noteholders suffered. This case does not involve

27

securities fraud or fraudulent inducement, for example. (In contrast, Noteholders’

28

claims against broker-dealers – including the case against Ameriprise referenced by
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1

the Noteholders during the May 16 hearing – were based on unlawful inducement

2

to invest in Medical Capital notes, and the potential damages therefore included the

3

entire investment loss.) Rather, my claims – and the claims in the Class and Mass

4

Actions, now that the motions to dismiss have been resolved – arise from specific

5

individual breaches of the NISAs.

6

transaction analysis of potential claims and damages, by reviewing the documents

7

that were provided to the Trustees in connection with each request for the release of

8

funds and assessing whether the documents provided and not provided to the

9

Trustees would support a damages claim against the Trustees for breach of the

S HARTSIS F RIESE LLP
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10
11

I therefore focused on a transaction-by-

NISAs.
17.

Through this analysis, I identified suspect transactions that could

12

potentially support valid claims. But I did not believe that I (or anyone else) was

13

likely to recover all potential damages relating to each of those transactions.

14

Rather, I recognized that the range of potential outcomes was broad. In the worst-

15

case scenario, the Trustees could prevail entirely, either on summary judgment or at

16

trial. This was a possibility: the Trustees were successful in eliminating tort claims,

17

indenture trustees have successfully defended themselves in many published cases,

18

and the Trustees have significant defenses as discussed below. In this worst case

19

scenario, if the Trustees prevailed (or if this Settlement is not consummated and the

20

Trustees prevail in the future), the Receivership Estate would recover nothing, and

21

would face indemnity claims that could well exceed $50 million, wiping out half of

22

the Receivership Estate.

23

18.

In what I viewed as a likely, “middle-ground,” scenario, I would

24

prevail only on the claims for Administrative Fees. While the total Administrative

25

Fees paid from the MPFCs to MCC exceeded $325 million, much of that would

26

likely not be recoverable against the Trustees, including fees that were paid by

27

MPFC I, which paid all Noteholders in full; fees that were paid by Zions, the

28

original trustee of MPFC I and MPFC II; and fees that were later refunded to the
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1

pertinent MPFC. When those amounts are subtracted, the potential damages from

2

payment of Administrative Fees is reduced to about $151 million. That amount is

3

potentially subject to defenses discussed below, such as causation and the Trustees’

4

limited duties under the NISAs. It is also potentially subject to a significant offset,

5

because at least $64 million of that $151 million was used to pay commissions to

6

brokers (many of whom the Noteholders have sued and/or settled with), expenses

7

that the MPFCs were obligated to pay and could have paid directly. Thus, I viewed

8

this likely middle-ground scenario as one in which I could recover damages ranging

9

from approximately $60 million to $151 million (plus interest – but minus the

10

substantial fees and costs incurred to proceed through trial) depending on (1)

11

whether I could establish liability for all or only some payments of Administrative

12

Fees, and (2) whether and to what extent the Trustees could establish offsets based

13

on the use of Administrative Fees to pay broker commissions.

14

19.

At the high end, I could also prevail on claims based on Administrative

15

Fees, and on most of the claims based on disbursement of funds to acquire

16

purported Eligible Receivables and Non-Receivable Assets. I identified suspect

17

transactions in the aggregate amount of approximately $400 million. Potential

18

damages based on those transactions, however, would likely be substantially lower

19

because many, if not most, of the transactions were between MPFCs. The Trustees,

20

then, would assert that any damage such transactions caused to the purchasing

21

MPFC or its Noteholders was fully offset by the benefit to the selling MPFC and its

22

Noteholders. Certain assets, moreover, were sold multiple times in such inter-

23

MPFC transactions, so that the damage MPFC-III, for example, suffered by buying

24

a worthless or impaired asset from MPFC-II was reduced or eliminated when

25

MPFC-III later sold that same worthless or impaired asset to MPFC-IV. The

26

Trustees would also assert that they had no liability at all for such transactions

27

based on the defenses discussed below.

28
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1

I took into account the factual and legal arguments that the Trustees

2

might assert, or that the Trustees had already asserted in their filings in the Class

3

and Mass Actions, would reduce or eliminate their liability.

4

arguments – which I can and will contest if necessary and therefore do not concede,

5

but which I was required to consider – include but are not limited to the following:

6

21.

These potential

Limiting and/or Potentially Exculpatory Contract Provisions:

The

7

Trustees would assert that various provisions in the NISAs would provide a defense

8

to substantial portions of my claims. The relevant provisions (using the NISA for

9

MPFC IV Series 1, which is attached as Exhibit A, as an example) include, but are

10
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20.

11

not limited to, the following:
 Section 5.06(a) (“Except during the continuance of an Event of Default of

12

which an officer in the Corporate Trust Department of Trustee has actual

13

knowledge, the Trustee undertakes to perform such duties and only such

14

duties as are specifically set forth in this Note Agreement . . . and no

15

implied covenants or obligations shall be read into this Note Agreement

16

against the Trustee.”);

17

 Section 5.06(b) (“In the absence of bad faith on its part, the Trustee may

18

conclusively rely, as to the truth of the statements and the correctness of

19

the opinions expressed therein, upon certificates or opinions furnished to

20

the Trustee and conforming to the requirements of this Note Agreement

21

(it being understood that the Trustee shall have no obligation to

22

investigate or confirm the accuracy of any mathematical calculations or

23

other facts stated therein).”);

24

 Section 5.06(f) (“The Trustee shall have no liability for actions taken at

25

the direction of the Debtor, except for negligence or willful misconduct in

26

the performance of its express duties hereunder.”);

27
28
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1

 Section 5.06(g) (“The Trustee shall not be liable for any error of judgment

2

made in good faith, unless it shall be proved that the Trustee was

3

negligent in ascertaining the pertinent facts.”);

4

 Section 5.06(m) (“The Trustee shall not be liable for any action taken,

5

suffered, or omitted to be taken by it in good faith and reasonably

6

believed by it to be authorized or within the discretion or rights or powers

7

conferred upon it by this Indenture.”); and

8

 Section 4.02(c) (“The Trustee shall have no duty to conduct any
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9

affirmative investigation as to the occurrence of any condition requiring

10

the prepayment of Notes or replacement of any defective item of

11

Collateral pursuant to this Section or the eligibility of any item of

12

Collateral for purposes of this Note Agreement.”).

13
14

See Exhibit A (Emphases added).
22.

Disputes Over The NISAs’ Requirements And The Impact Of The

15

Mutual Course Of Performance By The MPFCs And The Trustees: The Trustees

16

would dispute my view of the requirements of the NISAs and the insufficiency of

17

documents submitted to the Trustees, and assert that that they were entitled to rely

18

and did rely in good faith on those documents. The Trustees might further assert

19

that the mutual course of performance by the parties to the NISAs modified the

20

requirements of the NISAs in the Trustees’ favor.

21

23.

Disputes Over Actual And Proximate Causation: The Trustees would

22

assert that I could not establish legal causation for losses to the MPFCs. They

23

might argue, for example, that some losses were caused by market conditions,

24

mismanagement by MCC, or other factors unrelated to the Trustees’ conduct. The

25

Trustees might further argue that the alleged breaches were not material, or were

26

not the cause of losses where agents of MCC were willing to falsify documents to

27

secure payments.

28
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1

Disputes Regarding Offsets To Damages: The Trustees might claim

2

significant offsets that would reduce any damages that I could obtain.

3

include the broker commissions discussed above, other expenses that administrative

4

fees were used to pay, the alleged benefit to the MPFCs (and Noteholders in those

5

MPFCs) that sold worthless or impaired assets to other MPFCs in many of the

6

transactions at issue, alleged double-counting of claims because many of the assets

7

were sold in two or more of the transactions at issue, and my own ability to sell or

8

generate income from certain assets.

9
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24.

25.

These

I also took into account the costs, delays, and other risks of continued

10

litigation. The legal fees incurred in pursuing these complicated and challenging

11

claims against well-funded defendants could easily exceed $10 million, including

12

millions of dollars for expert witnesses. Those legal fees would reduce the net

13

value of any judgment, or of any settlement that might be obtained after more

14

protracted litigation. And the continued litigation would further delay, perhaps for

15

years, a recovery by the Noteholders from the Trustees, who would likely appeal

16

any judgment in my favor.

17

26.

I also considered the risk posed by the Trustees’ indemnity claims,

18

which create significant risk to the Receivership Estate should the Trustees prevail

19

in the Class Action and/or Mass Actions. As of June 2011, the Trustees claimed

20

they were entitled to indemnity for more than $15 million in fees and costs; those

21

claimed amounts are certainly much higher now. The Trustees contend that they

22

are entitled to priority over the Noteholders against the Receivership Estate, under

23

terms of the NISAs. The Trustees would also likely assert, in the absence of a

24

settlement, that the Receiver must hold back a substantial portion of the funds that

25

he has collected from other sources and hopes to distribute soon, in order to secure

26

the Trustees’ indemnity claims.

27
28

27.

I believe that the damages suffered by the MPFCs for which BNYM

was Trustee were higher than those suffered by the MPFCs for which Wells Fargo
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1

was Trustee. This assessment is based in part on the fact that BNYM released more

2

funds for the payment of administrative fees than Wells Fargo, and in part on the

3

number and dollar amount of transactions that I and my counsel concluded were

4

potentially at issue.

5
6
7

28.

I considered all of these factors in determining whether to enter into

the Settlement.
My Decision Not to Involve Class and Mass Action Plaintiffs Earlier in
the Negotiations

8

S HARTSIS F RIESE LLP
ONE MARITIME PLAZA
EIGHTEENTH FLOOR
SAN FRANCISCO, CA 94111

9

29.

As the Court knows, I did not involve the Class and Mass Action

10

counsel in the settlement process until after the Trustees and I agreed to the major

11

settlement terms (but before the Settlement itself was executed). As stated at the

12

May 16, 2012 hearing, I contacted Class Counsel in early May, before the

13

settlements with the Trustees were finalized or signed.

14

disclosed my intent to pursue claims against the Trustees by seeking Court approval

15

to do so in October 2010. I also publicly disclosed that I was pursuing settlement

16

discussions and that I had entered into tolling agreements with them, in my monthly

17

Reports to the Court beginning in April 2011 – before the settlement discussions

18

even began.

19

30.

However, I publicly

I did not rely on the work of Class and Mass Action counsel (though I

20

certainly considered the allegations made in the Class and Mass Actions, and the

21

Trustees’ responses to those allegations). At the time I initiated discussions with

22

the Trustees, the Class and Mass Action plaintiffs had not taken any depositions of

23

the Trustees or any other person with relevant knowledge.

24

contained allegations “on information and belief” that were contradicted by

25

documents that were available to them. They appeared to have focused on trying to

26

preserve tort claims and on disputes between counsel. And while the substantive

27

factual allegations in the Class and Mass Action complaints were potentially

28
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1

helpful to me, to the extent those allegations were accurate, many of those

2

allegations were drawn from my own investigation and findings.

S HARTSIS F RIESE LLP
ONE MARITIME PLAZA
EIGHTEENTH FLOOR
SAN FRANCISCO, CA 94111

3

31.

I, moreover, viewed the Trustees’ liability, and the potential for

4

damages, very differently than did the Class and Mass Action counsel. Even after

5

their tort claims were dismissed – which did not occur in Abbate until November

6

2011 – the Class and Mass Action plaintiffs continued to make claims that I and my

7

counsel viewed as overbroad and unrealistic. The pending Class and Mass Action

8

complaints provide many examples of claims that I and my counsel concluded were

9

overstated or unsupported by the facts or law. I believe it is unnecessary to identify

10

all such examples in this motion, but will provide additional examples if so directed

11

by the Court or if otherwise necessary.

12

32.

I was also concerned that the Class Action and Mass Action counsel

13

did not fully appreciate the indemnity risks that their claims posed. For example,

14

the Class and Mass Action plaintiffs consistently asserted negligence claims that, if

15

successful, could ultimately have been charged to the Receivership Estate. See, for

16

example, section 5.07 of the NISA between MPFC III and Wells Fargo, Series I,

17

dated June 27, 2005, attached as Exhibit A, which provides that that the indenture

18

trustee is entitled to indemnity on all claims if acting in good faith.

19

33.

Finally, I was concerned about the disputes between Class Action and

20

Mass Action counsel over their roles in the litigation, which were delaying

21

resolution of claims against the Trustees, increasing the Trustees’ legal fees (and

22

therefore their indemnity claims against the Receivership Estate), potentially

23

increasing legal fees that would ultimately be paid by Noteholders, and imposing

24

burdens on the Court. As the Court knows, those disputes, involving counsel in

25

Masonek on the one hand, and counsel for Abbate and the Abbate litigation

26

manager, Waverton Group LLC (“Waverton”) on the other, went on for more than

27

two years and involved heated accusations and numerous motions, applications and

28

motions for reconsideration to this Court and one appeal to the Ninth Circuit. In
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1

sum, I had ample reason to believe that trying to involve all counsel in settlement

2

discussions would only prevent any meaningful discussions from taking place.

S HARTSIS F RIESE LLP
ONE MARITIME PLAZA
EIGHTEENTH FLOOR
SAN FRANCISCO, CA 94111

3

34.

Nor did I believe it would be prudent to involve only Class Action

4

counsel in the settlement discussions or mediations. Representatives of Waverton

5

had repeatedly accused me and my counsel of “colluding” with Class Action

6

counsel in order to discredit Waverton and to disrupt the Abbate action.

7

Provision of Notice to All Noteholders

8

35.

I will serve this Motion on all creditors of the Receivership Estate,

9

including Noteholders, by sending a notice to them outlining the Settlement and the

10

Motion, including hyperlinks to the documents, and posting the complete papers on

11

my website.

12
13

I declare under the penalty of perjury under the laws of the United States that
the foregoing is true. Executed at Irvine, California, on June 11, 2012.

14
/s/ Thomas A. Seaman
THOMAS A. SEAMAN

15
16
17

8054\001\1789204.9

18
19
20
21
22
23
24
25
26
27
28
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NOTE ISSUANCE AND SECURITY AGREEMENT
This NOTE ISSUANCE AND SECURITY AGREEMENT, dated as of the 27th day of
June, 2005 (the "Note Agreement") is made by and between MEDICAL PROVIDER FINANCIAL
CORPORATION ill, a Nevada corporation (hereinafter referred to as the "Debtor") and WELLS
FARGO BANK, NATIONAL ASSOCIATION (the "Trustee"), a national banking association duly
organized, existing and authorized to accept and execute trusts of the character herein set out under
and by virtue of the Jaws of the United States, with its principal office located in Minneapolis,
Minnesota, as trustee for the benefit ofthe Noteholders.
For good and valuable consideration, the adequacy and sufficiency of which is hereby
acknowledged, each party agrees, for the benefit of the other and for the equal and ratable benefit of
the Noteholders, as follows:

ARTICLE I
DEFINITIONS
When used herein, the following terms shall have the meanings set forth below:
"ADMINISTRATION AGREEMENT" means the Administrative Services Agreement
entered into as of June 2 7, 2005 between the Administrator and the Debtor concerning the
administrative services to be performed by the Administrator with regard to the Receivables, as
supplemented and amended.
"ADMINISTRATIVE FEE" means the monthly fee, payable, to Administrator for the
performance of its services under the Administration Agreement, in an amount equal to the balance
remaining in the Trust Account after payment of the Trustee fees as well as accrued interest and
principal due to Noteholders in such month, in each instance to the extent such payment would not
breach Section 3.05(t) if such payment were instead a distribution of funds to the Debtor, as
certified by the Administrator to the Trustee.
"ADMINISTRATOR" means Medical Capital Corporation, Inc., a Nevada corporation, or
any other successor selected by the Debtor and identified in writing to the Trustee, in its capacity as
such under the Administration Agreement.
"AGGREGATE NOTE BALANCE" means, as of any date of determination, the total
unpaid principal and accrued and unpaid interest evidenced by all of the Outstanding Notes.
"A.M. BEST" shall mean A.M. Best Company an insurance industry rating company
existing under the laws of the State ofNew Jersey, and its successors and assigns.
"APPLICABLE NOTES" means (a) the Notes (Series I) in the case of an Event of Default
and (b) the Notes of each other series, in the case of an Event ofDefault with respect to such series
as provided in any supplemental note agreement relating to the Notes of such series.
"APPROVED PAYOR" means (a) any private medical insurance company which atthe
time of purchase of any.Receivable payable b:Y such private medical insurance company, the private
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medical insurance company has been assigned a long-term debt rating, or a rated claims paying
ability of"A" or better by S&P, "Al" or better by Moody's, "A" or better by A.M. Best or Fitch, or
the Administrator in its determination, otherwise believes is financially suitable; (b) any Federal or
State government sponsored health care program; (c) any for-profit or not-for-profit commercial
organization (as determined by the Administrator in its discretion); (d) large selfinsnred
corporations (as determined by the Administrator in its discretion); and (e) health maintenance
organizations, in eacl1 case as identified in a certificate signed by the Administrator and delivered to
the Trustee.
"BATCH" means a group ofReceivables that were acquired on the same date from a single
Health Care Provider.
"BROKERJDEALER" means any Person as may be designated by the Debtor from time to
time.
"BUSINESS DAY" means each day ofthe year on which federally-chartered banking
institutions are not required or authorized to close in New York, New York, and in the city in which
the corporate trust office ofthe Trustee is located.
"COLLATERAL" shall have the meaning set forth in Section 3.0l(c).
"COLLATERAL COVERAGE DEPAULT" means a determination by the Debtor, certified
to the Trustee, that the Net Collateral Coverage Ratio does not meet or exceed the Collateral
Coverage Requirement.
"COLLATERAL COVERAGE REQUIREMENT" means a Net Collateral Coverage Ratio
of not less than 100%.
"CORPORATE TRUST OFFICE" means the Minneapolis, Minnesota office of the Trustee,
or such other office as may be set forth from time to time in Section 9.03.
"DATE OF ISSUE" means, with respect to a Note, (a) ifthe Note is paid for via wire
transfer directly to the Trustee, the Business Day on which the Trustee receives the wire with
respect to that Note, (b) if the Note is paid for by bank draft, the Business Day after the draft with
respect to that Note is deposited in the Subscription Account, and (c) if the Note is paid for by
personal check, five (5) Business Days after the check with respect to that Note is deposited in the
Subscription Account or, iflater exchanged pursuant to Section 2.01(£), the date the previously
outstanding Note or portion thereof is exchanged.
"DEBTOR" means Medical Provider Financial Corporation ill, a Nevada corporation, or its
successors in interest.
"DUNN & BRADSTREET" means a credit reporting agency associated with "Moody's"
existing under the laws ofthe State ofNew Jersey.
"ELIGIBLE RECENABLE" means, as of the date that it is pledged to the Trustee pursuant
to this Note Agreement, any Receivable that:

2
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(a) an Approved Payor is directly obligated to pay, which obligation is valid, binding, and
enforceable against the Approved Payor in accordance with its terms except that (i) such
enforcement may be subject to banlcruptcy, insolvency, reorganization, moratorium or other similar
laws (whether statutory, regulatory or decisional) now or hereafter in effect relating to creditors'
rights generally, (ii) the remedy of specific performance and injunctive and other forms of equitable
relief may be subject to certain equitable defenses and to the discretion ofthe court before which
any proceeding therefor may be brought, whether a proceeding at law or in equity, and (iii) such
enforcement may, with respect to Governmental Payor Receivables, be subject to the effect of all
applicable Jaws and regulations;
{b) is not subject to any dispute, offset, counterclaim or defense;

(c) is denominated and payable in U.S. dollars in the United States and that is acquired by
the Debtor pursuant to a Purchase Document;
(d) constitutes an "account" or a "general intangible" as defined in the Uniform Commercial
Code as in effect in the jurisdiction in which the Debtor is required to perfect a security interest
therein;
(e) with regard to wlrich each ofthe representations and warranties set forth in Section 4.01
is true and correct;
(f) the Approved Payor of which (other than a Receivable payable by Medicare or
Medicaid) has received written notice of the sale of the Receivable to Debtor;

(g) with regard to which the claim for payment has been submitted to the Approved Payor
not more than one hundred eighty (180) days prior to the purchase thereof by the Debtor (if the
Receivable is part of the first Batch purchased from a Receivable Seller);
{b) will be subject to a first priority perfected lien held by the Trustee pursuant to tilis Note
Agreement upon its purcl1ase with funds from the Trust Account and the filing of any applicable
financing statement pursuant to the UCC;

(i) the claim for payment has been acknowledged by the Approved Payor (other than a
Receivable payable by Medicare or Medicaid); and such Approved Payor has received written
notice that payments with respect thereto are to be sent solely to a Lock Box Account; and

G) is set forth in a certificate delivered to the Trustee by the Debtor in the form attached as
Exlribit A-1 hereto.
"EVENT OF DEFAULT" (i) with respect to the Notes (Series I), shall have the meaning set
forth in Section 6.01 (a) through (k) and (ii) with respect to each other series ofNotes shall have the
meaning set forth in tile supplemental note agreement creating such series.
"EXPECTED NET RECEIVABLE AMOUNT" means, with respect to a Receivable, the net
amount that is expected to be collected on a Receivable by the related Receivable Seller from a third
party payor, which shall be calculated by Servicer at the time of purchase based on ti1e claim

3
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information gathered from the such Receivable Seller in accordance with the applicable Purchase
Documents and the Servicer's customary methods.

"FITCH" shall mean Fitch, Inc., a corporation organized and existing under the laws oftlle
State of Delaware, and its successors and assigns.
"GOVERNMENTAL PAYOR" means an Approved Payor in connection with any
Receivable arising under or in relation to a program known as "Medicare," ''Medicaid," "Civilian
Health and Medical Program of the Urufonn Services" or any successor, substitute or new program
of similar nature and/or purpose: (i) any state, city, county or local government (including, without
limitation, their Departments ofHealth and Social Services, however denominated, and any
successors to such departments and any health and/or social services department or district of any of
their political subdivisions), (ii) the United States Government (including, without limitation, its
Department of Health and Human Services and any successor to such department and any
administration, division or administered insurance trust fund thereof), and (iii) any intermediary
making payments on behalf of or as contracted for by the United States Government.
"GOVERNMENTAL PAYOR RECEIVABLE" means all Receivables owing to a
Receivable Seller by a Goverumental Payor.
"INTEREST PAYMENT DATE" means, with respect to an Outstanding Note, except as set
forth in the last sentence of this definition, the tenth day of each calendar month (in the case of
Class Al and Bl Notes), the tenth day of every third calendar month (in the case of Class A2 and
B2 Notes), or the tenth day of every twelfth calendar month (in the case of Class A3 and B3 Notes),
in each case commencing on the tenth day ofthe month following the preceding monthly, quarterly
or annual interest accrual period, as applicable, and continuing on each "Succeeding tenth day of a
month following the next succeeding interest accrual period until the Note has been repaid in full, or
if the tenth day of a month is not a Business Day, then the next following Business Day.
Notwithstanding the foregoing, ifthe Date oflssue with respect to a Note is a date following the
fifteenth day of any month, interest payments will instead comtnence on the tenth day of the
(i) second calendar month following issuance (with respect to Notes paying interest on a monthly
basis), (ii) fourth calendar month following issuance (with respect to Notes paying interest on a
quarterly basis) and (iii) thirteenth month following issuance (with respect to Notes paying interest
on an annual basis), following which subsequent payment shall be as set forth in the preceding
sentence. Moreover, notwithstanding the foregoing, the Interest Payment Date with respect to any
Class B4 Notes or any otl1er Notes, which by their terms do not pay interest currently, shall be such
Note's Maturity Date.
"LOCK BOX ACCOUNT" means an accmmt established by the Debtor, or the Servicer on
behalf of the Debtor, or in connection witl1 Governmental Payor Receivables, the Receivable Seller,
with a banlc chartered by the United States or any state therein for tl1e purpose of collecting tl1e
proceeds of Receivables for the benefit of the Trustee as set forth in the applicable Purchase
Agreement and as to which a copy oftl1e written executed agreement pursuant to which the. account
·
has been established h,as been provided to the Trustee.

4
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"MATURITY DATE" with respect to a Note shall have the meaning set forth in Section
2.0l(d).
"MOODY'S" means Moody's Investors Services, Inc., and its successors.
"NET COLLATERAL COVERAGE RATIO" means, as calculated by the Administrator,
the ratio of the sum of the Expected Net Receivable Am01mts of all Eligible Receivables pledged to
tbe Trustee hereunder plus all collections and funds in respect to all Receivables as may be held by
tbe Trustee or Servicer in the Trust Account, all moneys, cash, credits, and accounts, payment
intangibles, general intangibles, supporting obligations, and contract rights in connection with said
Receivables, plus the Value of all real and personal property that the Debtor has purchased or the
lesser of (x) the Value of such real and personal property in which the Debtor has talcen a valid
security interest as collateral for a loan and (y) the outstanding loan amount owed by the obligor on
such Joan, in each case that constitutes Non-Receivable Assets pledged to the Trustee hereunder,
divided by the aggregate principal amount of the Notes outstanding plus (i) accrued interest on the
Notes, (ii) the amount of the unpaid monthly Trustee fee, (iii) the amount of the accrued Servicing
fee, and (iv) the monthly unpaid Lock Box Account fees, as detennined as of the last day ofthe
month preceding the determination of the Net Collateral Coverage Ratio.
"NON-GOVERN!v1ENTALPAYOR RECEIVABLES" shall mean all Receivables owing to
a Receivables Seller that do not constitute Governmental Payor Receivables.
"NON-RECEIVABLE ASSET" shall mean any ofthe following that may be purcl1ased by
the Debtor from time to time from funds disbursed from the Trust Account: stock, debt instruments
and other tangible and intangible assets, moneys, rights, and properties related to the healthcare
industry (including, without limitation, HMO's, PPO's, and third party administrators).
"NOTE" is any one of the different classes or series of promissory notes issued by tbe
Debtor in certificated form without coupons pursuant to tbe terms of this Note Agreement.
"NOTE {SERIES I)" is any one of the different classes of promissory notes issued by the
Debtor pursuant to Section 2.01(d).
"NOTE AGREEMENT" means this Note Issuance and Security Agre=ent dated as of June
27, 2005, between tbe Trustee and Debtor, as amended, supplemented or otherwise modified from
time to time.
"NOTE REGISTER" has the meaning set fortb in Section 2.02{a).
"NOTEHOLDER" means the Person in whose name a Note is registered on the Note
Register.
"OBLIGATIONS" has the meaning set forth in Section 3.02.
"OUTSTANDING" shall mean, on the date of determination (i) with respect to a Note, a
Note which has been issued pursuant to tlus Note Agreement which on such date remains unpaid as
to principal or interest, unless provision has been made for such payment pursuant to Section2.04,

5
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excluding Notes which have been replaced pursuant to this Note Agreement and (ii) with respect to
any other Obligation, the unpaid amount of the Obligation,
"PERMITTED JNVESTMENTS" means any of the following:
(a)

direct obligations of the United States of America;

(b)
obligations, the payment oftbe principal of and interest on which is unconditionally
guaranteed by the United States;

(c)
interest-bearing time or demand deposits, certificates of deposit or other similar
banking arrangements, investment agreements, repurchase agreements, or guaranteed investment
contracts, with a maturity of twelve (12) months or Jess with any bank, trust company, national
banking association or other depository institution, including those of the Trustee and any of its
affiliates (and, with respect to, investment agreements or guaranteed investment contracts, any
corporation), provided that, at the time of deposit or purchase such depository institution has
corrunercial paper which is rated "A-1" by S&P, "P-1" by Moody's or "F-1" by Fitch;
(d)
interest-bearing time or demand deposits, certificates of deposit or other similar
banking arrangements, investment agreements, repurchase agreements, or guaranteed investment
contracts, with a maturity of twenty four (24) months or less, but more than twelve (12) months,
with any bank, trust company, national banking association or other depository institution, inc! ucling
those of the Trustee and any of its affiliates (and, witi1 respect to, investment agreements or
guaranteed investment contracts, any corporation), provided that, at ti1e time of deposit or purchase
such depository institution has seruor debt rated "A" or higher by S&P, "P-1" or higher by Moody's
or "A" or higher by Fitch, and, if commercial paper is outstanding, commercial paper which is rated
"A-1" by S&P, "P-1" by Moody's or "F-1" by Fitch;
(e)
interest-bearing time or demand deposits, certificates of deposit or other similar
banking arrangements, investment agreements, repurchase agreements, or guaranteed investment
contracts, with a maturity of more ti1an twenty four (24) months witi1 any banlc, trust company,
national banldng association or other depository institution, including tiJose of the Trustee and any
of its affiliates (and, with respect to, investment agreements or guaranteed investment contracts,
any corporation), provided that, at ti1e time of deposit or purchase such depository institution has
seruor debt rated "AA'' or higher by S&P, "Aa2" or higher by Moody's or "AA" or higher by Fitch
and, if corrunercial paper is outstanding, commercial paper which is rated "A-1" by S&P, "Aa2" by
Moody's or "F-1" by Fitch;
(f)
commercial paper, including that of the Trustee and any of its affiliates, which is
rated no less ti1an "A-1" by S&P, "P-1" by Moody's or "F-1" by Fitch, and which matures not more
than two hundred seventy (270) days after the date of purchase;

(g)
bonds, debentures, notes or other evidences of indebtedness issued or guaranteed by
any of the following agencies: Federal Farm Credit Banks, Federal Home Loan Mortgage
Corporation; Governmental National Mortgage Association; Export-Import Bank oftbe Uruted
States; Federal National Mortgage Association; .Student Loan Marketing Association; Farmers
Home Administration; Federal Home Loan Banks; or any agency or instrumentality of the United
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States of America which shall be established for the purposes of acquiring the obligations of any of
the foregoing or otherwise providing financing therefor;
(h)

a money market mutual fund investing solely in the above listed assets; or

(i)
the AIM Short-Term Investments Trust Treasury Portfolio (Private Class) Money
Market Fund, which is rated "AAA" by S&P, Moody's and Fitch and invests in U.S. Treasury bills,
notes and direct obligations ofthe U.S. Treasury and in repurchase agreements fully collateralized
by such obligations.
Permitted Investments may be purchased by the Trustee directly or through an affiliate of the
Trustee.
"PERSON" or "PERSONS" means any individual, corporation, partnership, joint venture,
association, joint-stock company, trust, unincorporated organization or government or any agency
or political subdivision thereof.
"PURCHASE AGREEMENT" means each fully executed agreement between a Receivable
Seller and the Debtor (or the Administrator) in effect as of the date of determination pursuant to
which Receivables are acquired from such Receivable Seller.
"PURCHASE DOCUMENTS" means (i) with respect to each Receivable Seller, (a) with
regard to the initial purchase of Receivables from such Receivable Seller, the Purchase Agreement
executed by the Debtor (or tl1e Administrator) and such Receivable Seller, including Exhibit A
thereto listing the Receivables to be purchased, along with copies of all security documentation
executed in connection tberewitl1, including all: UCC Financing Statements, personal guarantees,
bills of sale and powers of attorney and (b) with regard to each subsequent purchase of Receivables
from such Receivable Seller, a supplement to tl1e Purchase Agreement listing the additional
Receivables to be purchased from such Receivable Seller, along with all adclitional security
documentation. executed in connection therewith, including any amendments to previously delivered
security documentation; and (ii) with respect to Non-Receivable Assets, such documents as the
Debtor identified on the schedule to the certificate in the form of Exhibit A-2 or A-3, as applicable,
delivered to the Trustee as provided in Section 3.01, which (a) in the case of any loan shall include
the promissory note evidencing the loan, endorsed by the Debtor in blank or in favor of the Trustee,
(b) in the case of a loan secured by real property, shall also include a copy ofthe mortgage or deed
of trust in favor of the Debtor, in the form submitted for recordation in the applicable jurisdiction,
and an assignment of mortgage or assignment of deed of trust signed by the Debtor in blank or in
favor of the Trustee, in form appropriate for recordation in the jurisdiction where the real property is
located.
"QUALIFIED INSTITUTIONAL BUYER" shall mean a "qualified institutional buyer"
within the meaning of Rule 144A under the Securities Act.

"RECENABLE" means any right to payment or reimbursement from an Approved Payor or
Receivable Seller whether constituting an account, chattel paper, instrument or a general intangible,
arising from or in connection with the provision of general business, healthcare, or hea!thcare
related services by a Receivable Sell~Jr or durable medical equipment to a Receivable Seller tl1atwas
(a) acquired or funded by the Debtor from amounts on deposit in the Trust Account or otherwise
7
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accounted for in the Trust Account or otherwise constituting a part of the Collateral or (b)
substituted or exchanged for Receivables pursuant to Article IV, but does not include Receivables
released from the lien ofthis Note Agreement. The term "Receivable" shall include Governmental
Payor Receivables and Non-Governmental Payor Receivables, as appropriate.
"RECEIVABLE SELLER" means any provider ofheathcare services or goods and any
other for-profit or not-for-profit commercial organization and whose financial condition meets the
criteria set forth by the Debtor. The criteria set by the Debtor shall be based on ratings of the
Receivable Seller published by Dunn & Bradsrreet and other rating agencies, as well as the
underwriting criteria for such Sellers established by tile Debtor from time to time.
''RECORD DATE" means, with respect to a Note, the close of business on the last day of
the month immediately preceding the month in which a payment of interest or principal, or both, is
due and payable on a Note, or, with respect to the first Interest Payment Date, the Date ofissue.
''REDEMPTION PRICE" means the unpaid principal balance, plus all accrued and unpaid
interest thereon to (but excluding) the date set for redemption, of an Outstanding Note (or part
thereof) selected for redemption, all as pursuant to Section 2.04. If a Note is issued with original
issue discount, the amount payable upon full or partial redemption will be the applicable portion of
the amortized face amount on the redemption date, TI1e amortized face amount of such an original
issue discount Note will be equal to the issue price plus that portion of the difference between the
issue price and the original principal amount of the Note that would have accrued at the yield to the
maturity of the Note, prorated to (but excluding) the redemption date. The amortized face amount
of an original issue discount Note will never be greater than its original principal amount.

"REVENUE" or "REVENUES" means all recoveries of principal, dividends, interest,
payments, proceeds, charges and other income or amounts received by the Trustee or the Debtor
from or on account of any of the Collateral (excluding amounts described in Sections
5.08(a)(ii)(B)).
"RULE 144A'' means Rule 144A under the Securities Act.
"S&P" means Standard & Poor's Ratings Group, a Division of The McGraw-Hill
Companies, Inc., and its successors and assigns.
"SECURITIES ACT' means the Securities Act of 1933, as amended.
"SERVICER" means Medical Tracking Services, Inc. a Nevada Corporation, whose rights
and obligations are more fully set forth in the Servicing Agreement.
"SERVICING AGREEMENT" means the Servicing Agreement dated as ofJune 27, 2005
by and between the Debtor and the Servicer, as the same may be amended, supplemented or
otherwise modified from time to time.
"SUBSCRIPTION ACCOUNT" means one or more demand deposit accounts, in the name
of the Trustee as trustee for the trust established hereunder, which account shall be established and
maintained at branch office of the Trustee for the deposit of note proceeds that are received in the
form of drafts and checks.

a
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"TRANSACTION DOCUMENTS" means the Notes, this Note Agreement, the Servicing
Agreement, the Administration Agreement, the agreements pursuant to which the Lock Box
Accounts have been established and are administered, the Purchase Documents and any other
documents executed in connection therewith.
"TRANSFER" means any disposition or attempt to dispose of a Note or any or all of a
Noteholder's interest in a Note by any means, including by way of example and not by limitation,
any gift, hypothecation, assignment, alienation or pledge of the Note or any interest therein.
"TRUST ACCOUNT" means the account established and maintained pursuant to
Section 5.08(a), including any sub accounts created by the Trustee therein pursuant to this Note
Agreement.
"TRUSTEE" means Wells Fargo Bank, National Association, a national banking
association, or its successors in interest.
"UCC" means, with respect to each separate item of Collateral, the Uniform Commercial
Code of the State the Jaw of which governs the creation and perfection of the Trustee's security
interest in the item of Collateral or the Debtor's security interest in the item of Collateral, as the
case maybe.
"VALUE," when used with reference to a Non-Receivable Asset, means the value of such
asset determined pursuant to the most recently completed appraisal or other appropriate valuation
conducted by the Debtor or an independent third party selected by the Debtor.

ARTICLE II
NOTES
SECTION 2.01

THE NOTES.

(a) ISSUABLE IN SERJES; GENERAL TITLE. The Notes may be issued in series as from
time to time shall be authorized by the Debtor. With respect to tl1e Notes of any particular series,
the Debtor may incorporate in or add to tl1e general title of such Notes any words, letters or figtJres
designed to distinguish that series. Each series shall be designated sequentially with Roman
numerals beginning with Series I and each class shall contain a sequential alphabetic designation
beginning with Class A
(h) TERMS OF PARTICULAR SERJES. The Notes of each series (other than the Notes
(Series I) as to which specific provision is made in Section 2.0l(d) and (e)) shall be payable at such
place or places, shall mature on such date or dates, shall bear interest at such rate or rates payable in
such installments and on such dates and at such place or places and to Noteholders registered as
such, and may be redeemable at such price or prices and upon such terms, all as shall be provided
for in the supplemental note agreement creating that series. The Debtor may at the time of the
creation of any series of Notes or at any time thereafter make, and the Notes of such series may
contain, provision for:
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the redemption of all, or of all or any part, of the Notes of such series prior to

(ii)

a sinking, amortizations improvement or other analogous fund;

(iii)

limiting the aggregate principal amotmt of the Notes of such series;

tlle exchange or conversion of the Notes of that series, at tl1e option of the
(iv)
Noteholders thereof, for or into new Notes of a different series and/or shares of stock of the
Debtor and/or other securities;
(v)
exchanging Notes ofthat series, at the option of the Noteholders thereof, for
other Notes of the sante series of the same aggregate principal antaunt of a different
authorized kind and/or authorized denomination or denominations; and/or
(vi)

extension of the maturity date for the Notes at the option of the Nateholder.

(c) FORM AND DENOMJNATIONS. The form of the Notes of each series (except the
Notes (Series I)) may be established by the supplemental note agreement creating such series. The
Notes (Series I) shall be issued only as certificated notes unless a supplemental Note Agreement is
entered into by the Debtor and the Trustee providing otheJWise. The Notes of each series shall be
distinguished from the Notes of other series in such manner as may be prescribed in the
supplemental note agreement creating such series. The Notes of each series sball be issued in such
denominations as shall be provided in the supplemental note agreement creating such series or as
the Debtor may determine, except that the Notes (Series I) shall be issued in the denominations
provided for in Section 2.0l(d) below.
(d) NOTES (SERIES I). There shall be an initial series ofNotes entitled Redeemable
Secured Notes (Series 1). The Notes (Series l) shall be issued as various classes of Notes
substantially in the forms set forth in Exhibit C hereto. The Notes (Series I) shall be issued in
minimum denominations of $1,000. Each Note (Series I) shall be payable and have such other
terms and provisions as provided in Exhibit A and in tl:Us Note Agreement. The Notes (Series I)
shall be issued in the maturities and class denominations as follows, and shall set forth the
applicable interest rate:

CLASS
Class Al
Class A2
Class A3
Class Bl
Class B2
Class B3
Class B4

STATED MATURITY FROM
DATE OF ISSUANCE
One year
One year
One year
Two years
Two years
Two years
Two years

FREQUENCY OF
rNTERESTPAY]dENTS
Monthly
Quarterly
Annually
Monthly
Quarterly
Annually
At Maturity

(e) GENERAL TERMS. Notes may bear different Maturity Dates based on the Date of
Issue and theirclass or series designation, butin no event may a Note have a term o{less tban one
(1) year. Interest rates may vary as among the series and classes of Notes, as detennined by the
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Debtor in its sole discretion. Notes in the same class of a series may be issued with different fixed
rates of interest as determined by the Debtor in its sole discretion, but in no event may Notes in the
same class of a series with the same Date ofissue have different rates of interest other than Notes
that are issued in lieu of payment of a maturing Note pursuant to the exchange provisions of
Section 2.0l(f) of this Note Agreement. Following execution and delivery of this Note Agreement,
the Debtor shall register the name and address of the Noteholder, and the terms of the related N ole,
in the Note Register only after the Debtor has accepted the related subscription agreement and bas
received and forwarded to the Trustee the Note issuance proceeds equal to the aggregate issue price
ofthe Note. The Notes bear interest at their respective stated fixed rates of interest per annum. The
interest on a Note will begin to accrue on its Date of Issue. The interest accrued on a Note in a
calendar month (or portion thereof in the case of the first Interest Payment Date for a Note) will be
paid on the next following Interest Payment Date in accordance with Section 5.08(e) prior to the
Maturity Date of the Note to the Noteholders as of each related Record Date; provided, however,
that any interest accrued on a Note w!lich by its terms does not pay interest on a current basis sha!l
be paid on such Note's Maturity Date. Except with respect to a Note exchanged at maturity for a
new Note pursuant to Section 2.0l(f) ofthis Note Agreement, any accrued but unpaid amounts of
interest outstanding shall be paid on each Note's Maturity Date. Interest on each Note will be
calculated on the basis of a three hundred-sixty (360) day year consisting of twelve (12) thirty (30)day months. If, in accordance with this Note Agreement, the Trustee holds in the Trust Account on
a date set for redemption or the stated maturity of one or more Notes, money or securities, if
pennitted hereunder, sufficient to pay in full the Notes to be redeemed on that date, as certified by
the Debtor in writing, then on and after the date specified by the Debtor as further set forth in subSection (f) below, such Notes shall cease to be outstanding and interest, if any, on such Notes shall
cease to accme; provided, if such Notes are to be redeemed, notice of such redemption has been
duly given pursuant to this Note Agreement or provision therefor has been made in a form
satisfactory to the Trustee. The Debtor, or if requested by the Debtor, the Trustee, shall mail such
notice to Noteholders, as identified on a certified copy of Debtor's Note Register and such other
necessary information as the Trustee shall reasonably require in order to mail such notice, upon
which the Trustee may conclusively rely.
(f) PAYMENTS AT MATURITY; AUTOMATIC RENEWAL. Except as set forth below
or as may be set forth in a supplemental note agreement with respect to a series, principal on a Note
is due and payable in full on any of (a) a redemption date at the Redemption Price or (b) its original
stated Maturity Date. Notwithstanding the foregoing, unless, not later than the fiftll Business Day
prior to the Maturity Date of the Note, the Debtor bas given written direction to the Trustee to
forward payment to the Debtor for payment under the Note, on the Maturity Date, the Debtor shall
exchange the Noteholder's Note for a new Note having tenns and conditions identical to the Note
exchanged (except that such replacement Note shalJ bear interest at the interest rate and be subject
to the terms set forth in other notes ofthe same class being issued by the Debtor at such time)
without further action on the part of the Noteholder;provided, however, that Notes shall only be
exchanged pursuant to this -sub-Section (f) if the Debtor furnishes a then current private placement
memorandum or supplemental private placement memorandum as may be required by the rules and
regulations oftbe U.S. Securities and Exchange Commission, as then in effect, and a state blue sky
qualification, or valid exemption therefrom, is in effect with respect to the state iu which the
applicable Noteholder resides. If such current prospectus is not available or such blue sky
qualification or exemption is not effective ori the Maturity Date, tl1e maturing Note shall be paid on
tbe Maturity Date: Notwitbstandfug anything to tbe contrary herein, in no event shall the Maturity
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Date of a Note issued upon the renewal of another Note occur on a date following the second
anniversary of the date of issuance of the original Note. If a Noteho]der does not wish to renew a
maturing Note as provided above, written notice must be given to the Debtor at least 90 calendar
days but no more than 120 calendar days prior to the Maturity Date. Notwithstanding the
foregoing, the Debtor may determine, at its option, not to renew any Note and shaH give written
notice to such effect to such Noteholder not less than 20 days nor more than 60 days before the
Maturity Date in accordance with Section 2.04.
(g) DEPOSIT OF NOTE PROCEEDS. With respect to the gross proceeds from initial sale
of beneficial interests in a Note, the Debtor agrees to remit or cause to be remitted all bank drafts
and personal checks by depositing the same to tbe Subscription Account, and if received by Debtor
any funds remitted by wire transfer, representing the gross proceeds from the initial sale of each
beneficial interest of a Note to the Trustee for deposit into the Trust Account not later than the
Business Day foilowing the date such proceeds are received by the Debtor. In connection with any
such transfer to the Trustee, the Debtor shall provide to the Trustee a written statement setting forth
with respect to each class of Note for which gross proceeds are being transferred to the Trustee and
stating that these amounts are to be deposited into the Subscription Account or sent by wire transfer
to the Trustee, as the case may be, for accounting purposes. No later than one Business Day after
receipt, the Trustee shall transfer such funds from tbe Subscription Account to tlle Trust Account.
SECTION 2.02

REGISTRATION, TRANSFER AND EXCHANGE OF NOTES.

(a) The Debtor shall cause to be kept at its office in Orange, California a Note Register (the
"Note Register") in which, subject to such reasonable regulations as it may establish, the Debtor
shall provide for tbe recordation ofNotes and of transfers, pledges and exchanges ofNotes as herein
provided. Each Note shall be held, transferred, and exchanged in accordance with its customary
procedures.
Subject to the restrictions and limitations set forth below, upon surrender for recordation of
transfer or pledge of any Note at the office of the Debtor, the Debtor shall execute and deliver, in
the name ofthe designated transferee(s) or pledgee(s), one or more new Notes in authorized
·
denominations evidencing the same aggregate principal amou.r1t.
The Debtor shall provide to the Trustee, on a quarterly basis, or within two (2) Business
Days after receipt of a written request from the Trustee therefor, a certified copy of the Note
Register, in such form as may be reasonably requested by the Trustee. Additionally, any tin1e the
Trustee receives a notice, direction, instruction, consent or other communication from any Person
representing to be a Noteholder, the Trustee may request and shall be provided with a certified copy
of the Note Register and any other infonnation tbe Trustee deems necessary to confum such
Person's status as a Noteho!der. Upon request to the Trustee by the Debtor to give any notice or
any communication to a Noteholder, the Debtor shall cause all necessary information to be provided
to the Trustee in certified form to enable the Trustee to perform such duties. The Trustee may
conclusively rely on such certified copy ofthe Note Register and other information in connection
with its performance of such duties.
(b) No Transfer of a Note shall be made unless such Transfer is exempt from the registration
requirements of the SecUrities Act and any applicable state or foreign securities laws. No Transfer
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of a Note shall be pennitted, (i) unless (1) such Transfer is to (x) an "accredited investor" (as such
tenn in defined at the applicable time in Regulation D promulgated under the Securities Act) or
(y) a "qualified institutional buyer" (as de:fined in Rule !44A) in reliance on Rule 144A of the
Securities Act by a Person not an affiliate of the Debtor or the Trustee or (2) the Debtor has
received a written opinion of counsel acceptable to and in fonn and substance satisfactory to the
Debtor in its sole and absolute discretion, to the effect that such Transfer may be made pursuant to
an exemption, describing the applicable exemption and the basis therefor, from the Securities Act
and any applicable state or foreign securities laws, which opinion of counsel shall not be an expense
of the trust created hereunder or of the Debtor and (ii) the Debtor shall have received an investment
representation letter in fonn and substance satisfactory to it, in the exercise of its absolute
discretion, from the proposed transferee addressed to the Debtor. Preparation of any such
investment representation letter shall not be an expense of the trust created hereunder or of the
Debtor. The original Noteholder, and the transferee of a transferred Note by accepting such Note,
does hereby agree to indemni:l'y the Trustee and the Debtor against any liability that may result if
such Transfer is not exempt from such federal, state and foreign Jaws.
(c) All Notes canceled by the Debtor in connection with a Transfer or exchange of Notes
shall not be entitled to payment of principal and shall have no further legal rights or effect.

SECTION 2.03

PERSONS DEEMED OWNERS.

Prior to submission to the Debtor of a Note for registration of its transfer on the Note
Register, the Debtor, any agent ofthe Debtor arid the Trustee (when necessary) may treat the Person
in whose name any Note is registered in the Note Register as the owner of such Note for the
purpose of receiving payments and for all other purposes whatsoever, and none ofthe Debtor, nor
any agent of the Debtor, nor the Trustee, shall be affected by notice to the contrary. Brokerage
firms for which aN oteholder acts as agent and holders ofbeneficial interests in a Note represented
by the Noteholder or the brokerage fum shall have no rights under this Note Agreement with
respect to such Notes.

SECTION 2.04

REDEMPTION.

(a) Except as may be set forth in a supplemental note agreement with respect to a series, the
Debtor, at its option, at any time may redeem one or more of the Outstanding Notes in whole or in
part. If the Debtor elects to redeem all or part of any Note, it shall notify the Trustee in writing of
the redemption date and the principal amount of Notes to be redeemed at least 25 days but not more
than 65 days before the redemption date Wlless a shorter notice shall be satisfactory to the Trustee.

(b) If less than all the Notes are to be redeemed, the Debtor shall make the selection at least
25 days, but not more than 65 days, before the redemption date from Outstanding Notes not
previously called for redemption. The Debtor may select for redemption Notes or portions of the
principal amount ofNotes that have denominations of$1,000 or larger.
(c) At least 20 days but not more than 60 days before a redemption date, the Debtor or, if
requested by the Debtor pursuant to Section 2.01 (e), the Trustee, shall mail a notice of redemption
by first-class mail, postage prepaid, to each Noteholder ofNotes (or portion thereo:t) to be redeem"d
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as specified in the Debtor's request to the Trustee. The notice shall identifY the Notes to be
redeemed and shall state:

{i)

the redemption date;

(ii)

the Redemption Price;

{iii)

the name and address ofthe Debtor;

{iv)
if fewer than all the Outstanding Notes are to be redeemed, the certificate
number and principal amounts of the particular Notes to be redeemed; and
(v)
that interest, if any, on Notes (or portions thereof} called for redemption will
cease to accrue on and after the redemption date.
Notice shall be mailed by the Trustee to the Noteholders selected and specified by the Debtor at the
applicable addresses set forth in the certified copy of the Note Register provided to the Trustee by
the Debtor in accordance with Sections 2.0J(e) and 2.02(a).
(d) The notice, if mailed in the manner herein provided, shall be conclusively presumed to
have been duly given, whether or not the Noteholder receives such notice. In any case, failure to
give such notice by mail or any defect in the notice to the Noteholder of any Note designated for
redemption as a whole or in part shall not affect the validity of the proceedings for the redemption
of any other Note. If requested pursuant to Section 2.04{c), the Trustee shall give such notice of
redemption, at the Debtor's request, in the Debtor's name. All redemption notices shall be at the
Debtor's expense.
(e) Once notice of redemption is given pursuant to this Section 2.04, the Notes or portion of
the Notes called for redemption become due and payable on the redemption date and at the
Redemption Price. Upon the redemption date, such Notes shall be paid at the Redemption Price
stated in the notice.

(f) On the redemption date, the Debtor shall pay to the respective Noteholders, upon tender
of their respective Notes to it, t11e Redemption Price of all Notes or portion of the Notes to be
redeemed on that date other than Notes or portions ofNotes called for redemption which prior
tl1ereto have been surrendered to the Debtor for cancellation, and on or after the redemption date
(unless the Debtor shall default in the payment of the Notes at the Redemption Price), interest, if
any, on the Notes or portion ofNotes called for redemption shall cease to accrue and, except as
provided in Section 7.03 below, to be entitled to any benefit or security under this Note Agreement,
and the Noteholders thereof shall have no right in respect of such Notes {or portion thereof} except
tl1e right to receive the Redemption Price thereof.
(g) Upon partial redemption of a Note, the Debtor shall make the appropriate entries on the
Note Register to evidence such partial redemption and a new authorized denomination equal in
principal arnormt to the unredeemed portion of the Note.

(h) Pursuant to this Note Agreement, any amounts which are available to redeem Notes may
instead be used by tl1e Debtor to purchase Outstanding Notes at the same times and subject to the
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same conditions (except as to price) as apply to tl1e redemption of Notes. Any Notes purchased
shall be retired by the Debtor and shall no longer be deemed Outstanding hereunder.
SECTION 2.05

MUTILATED, DESTROYED, LOST AND STOLEN NOTES.

(a) If (a) any mutilated Note is surrendered to the Debtor, or (h) the Debtor receives
evidence to its satisfaction of the destruction, loss or theft of any Note, and there is delivered to the
Debtor such Note or indemnity, as may be required by it to save it harmless, then, in the absence of
notice to the Debtor that such Note has been acquired by a bona fide purchaser or protected
purchaser, the Debtor shall execute and deliver, in exchange for any such mutilated Note or in lieu
of any such destroyed, lost or stolen Note, a replacement Note oflike tenor and principal amount,
bearing a number not contemporaneously outstanding.
{b} In case any such mutilated, destroyed, lost or stolen Note has become or is about to
become due and payable, the Debtor in its discretion may, instead of issuing a replacement Note,
pay such Note,

(c) Upon the issuance of any replacement Note under this Section, the Debtor may require
the payment of a sum sufficient to pay all documentary, stamp or similar issue or transfer taxes or
other governmental charges that may be imposed in relation thereto and any other expenses
(including the fees and expenses ofthe Debtor and the Trustee} connected therewith.
(d) Every replacement Note issued pursuant to this Section in lieu of any mutilated,
destroyed, lost or stolen Note shall constitute an original additional contractual obligation of the
Debtor, whether or not the destroyed, lost or stolen Note shall be at any time enforceable by anyone,
and shall be entitled to all benefits ofthis Agreement equally and proportionately with any and all
other Notes duly issued hereunder.
(e) The provisions ofthis Section are exclusive and shall preclude (to the extent lawful} all
other rights and remedies with respect to the replacement or payment of mutilated, destroyed, lost or
stolen Notes.
ARTICLE III
SECURITY
SECTION 3.01

GRANT OF SECURITY.

(a) The Debtor, to secure the obligations described in Section 3.02 below, hereby does
grant, convey, pledge, transfer, assign and deliver to the Trustee for the equal and proportionate
benefit and security of all present and future registered Noteholders a first and prior security interest
in, all of the Debtor's right, title and interest in and to the following, whether now or hereafter
existing and/or arising or acquired:
(i)
All Receivables, whether eligible or ineligible, that are identified on a
certificate in the forms of Exhibits A-1 and A-2 hereto delivered to the Trustee and Servicer
in connection with (A) the disbursement of funds from the Trust Account by the Trustee at
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the direction of Debtor to purchase the Receivables identified on such certificate or (B) the
replacement ofReceivables that are not Eligible Receivables pursuant to Section 4.02;
(ii)
All collections in respect of such Receivables and all funds as may be held by
the Trustee in the Trust Account or by the Servicer from time to time, and funds on deposit
and all investments made with such funds, all claims thereunder or in connection U1erewith,
and interest, dividends, moneys, inslruJ:11ents, securities, securities accounts, securities
entitlements, deposit accounts, and other property from time to time received, receivable or
otherwise distributed in respect of any or all of the foregoing;
All moneys, cash, cash proceeds, credits, contract rights, accounts (including
(iii)
all health-care-insurance receivables), general intangibles, and other obligations of any kind
now or hereafter existing and/or arising out of or in connection with the Receivables and all
rights now or hereafter existing in and to all agreements and contracts securing or otherwise
relating to any such Receivables;
The rights ofthe Debtor (but not its obligations) in, to and under the Purchase
(iv)
Documents including, without limitation, the rights of the Debtor (A) to enforce the
Purchase Documents and the agreements pursuant to which the Lock Box Accounts are
established and maintained against the respective Receivable Sellers and the obligations
thereunder and (B) to cause the Receivable Sellers to repurchase Receivables purchased
under the respective Purchase Document as to which there has occurred a breach of
representation, warranty or covenant in accordance with the provisions of the Purchase
Documents;
(v)
All of the Debtor's rights, (but not its obligations) in, to and under the
Servicing Agreement and the Administration Agreement, including any rights (if any) of
Debtor in and to Servicer's software programs and billing systems, if any;
(vi)

The Trust Account and Subscription Account;

(vii) All products and proceeds of any and all of the foregoing and, to the extent
not otherwise included, all payments under insurance (whether or not the Debtor is the Joss
payee thereof), or any indemnity, warranty or guaranty, payable by reason of loss or damage
to or otherwise with respect to any of the foregoing; and
(viii) Any and all other property, rights and interests of every kind or description
that from time to time hereafter is granted, conveyed, pledged, transferred, assigned or
delivered to the Trustee as additional security heretmder.
(b) The Debtor, to secure the obligations described in Section 3.02 below, hereby does
grant, convey, pledge, transfer, assign and deliver to the Trustee for the equal and proportionate
benefit and security of all present and future registered Noteholders a first and prior security interest
in, all of the Debtor's right, title and interest in and to the following, whether now or hereafter
existing and/or arising or acquired:
(i)
(i) All of the Non-Receivable Assets, which shall be identified in the
documents specified in a certificate in the form of Exhibit A-2 hereto (specifying the tYPe of
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Non-Receivable Assets being purchased pursuant to this Section 3.0l(b)) provided to tbe
Trustee by tbe Debtor, which certificate shall certifY the Value of each oftbe NonReceivable Assets set forth on the certificate and the basis for the valuation thereof and the
priority of tbe lien granted herellllder to the Trustee;
(ii)
(ii) All collections and distributions in respect ofU1e Non-Receivable Assets
and all funds as may be held or controlled by the Trustee in the Trust Account or by tbe
Servicer from time to time from collections and distributions in respect of the NonReceivable Assets, together with all certificates and instruments, if any, from time to time
evidencing such collections and distributions, aod such collections and distTibutions on
deposit and all investments made with such collections and distributions, all claims in
connection therewith, and interest, dividends, moneys, instruments, securities and other
property from time to time received, receivable or otherwise distributed in respect of any or
all oftbe foregoing;
(iii)
(iii) All moneys, cash, credits, contract rights, and other obligations of <lllY
kind now or hereafter existing and/or arising out of or in connection with the NonReceivable Assets and all rights now or hereafter existing in and to all agreements and
contracts securing or otherwise relating to any such Non-Receivable Assets; aod
(iv)
(iv) All products and proceeds of any and all oftbe assets, moneys, rights,
and properties described in Section 3.01(b)(i) abov.e ancl._,to til\} extent not otherwise
included, all payments under h1surance (whether or not the Debtor is the loss payee thereof),
or any indemnity, warranty or guaranty, payable by reason of loss or damage to or otherwise
with respect to any of the foregoing.
(c) All of the moneys, rights, and properties described in Sections 3.01(a) and 3.0l(b) are
referred to as the "Collateral" unless released from tbe lien of this Note Agreement pursuant to tbe
terms hereof.

SECTION 3.02

PLEDGE TO SECURE OBLIGATIONS.

This Note Agreement secures the Notes and enforcement of the payment of the Notes in
accordance with their terms, and all other sums payable hereunder or on the Notes {whether now or
hereafter existing, whether for principal, interest, fees, expenses or otherwise, whether matured or
unmatured, absolute or contingent), and for the performaoce of and compliance with the
obligations, covenants, and conditions of this Note Agreement, as if all the Notes at any time
Outstanding had been executed aod delivered sirnultaoeously with the execution and delivery of this
Note Agreement (co!lectively, the "Obligations"); provided however, that pursuant to t11e terms of a
supplemental note agreement under which a series ofNotes is issued, the Non-Receivable Assets
and the Receivables acquired from the proceeds of such series of Notes and the related Collateral
can be pledged to secure only that series of Notes and the other related Obligations and not any
other series ofNotes or its related Obligations, in which case Collateral pledged to secure otl1er
series of Notes and tl1eir related Obligations shall not secure t11e series of Notes issued pursuant to
such supplemental note agreement or other related Obligations.
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COLLATERAL TRANSFERS AND OTHER LIENS.

Subject to Section 3.04 below, the Debtor shall not:
(a) Assign (by operation of law or otherwise) or otherwise dispose of any ofthe Collateral
or any interest therein; or
(b) Create or suffer to exist any lien, security interest or other charge or encumbrance upon
or with respect to any of the Co!lateral to secure debt of any Person, except (i) for the security
interest created by this Note Agreement and (ii) with respect to the Non-Receivable Assets, any
security interest set forth on the schedule describing the Non-Receivable Assets provided pursuant
to Section 3.01(b) to the Trustee upon disbursement of funds from the Trust Account in connection
with the acquisition of the Non-Receivable Assets.
SECTION 3.04

SALE OF COLLATERAL.

(a) Collateral may be sold, transferred or otherwise disposed ofby the Debtor free from the
lien oftlris Note Agreement and any applicable supplemental note agreement at any time, provided
that the Trustee has received from the Debtor a written statement ofthe gross proceeds to be derived
from the sale and the Person to which the Collateral is to be sold or transferred and certifying to t11e
Trustee substantially in the fonn of Exhibit B:
(i)
the disposition price is equal to or in excess of the amount disbursed from the
Trust Account to acquire the Collateral (less any principal amounts received by the Trustee
with respect to such Collateral); or
(n)
the disposition price is lower tban the amount disbursed from the Trust
Account to acquire the Collateral (less any principal amounts received by the Trustee with
respect to such Collateral), and (A) the Revenues expected to be received from the
remaining Collateral (after giving effect to such disposition) would be at least equal to the
Revenues required to tin1ely pay the principal and interest on the Outstanding Notes, or (B)
the Debtor shall remain able to pay debt service on the Notes and make payment on any
other Obligations on a timely basis (after giving effect to such sale, transfer or other
disposition) whereas it would not have been able to do so on a timely basis if it had not sold,
transferred or disposed of the Collateral at such discounted amount, or (C) the sum of the
amounts on deposit in the Trust Account (less moneys in the Trust Account which the
Trustee, Debtor, Servicer, or Administrator is then entitled to receive but which has not yet
been removed from the Account) plus the Expected Net Receivable A.mount of the
Receivables and the Value ofthe Non-Receivable Assets will be at least equal to one
hundred percent (100%) oftl1e aggregate principal amount of the then Outstanding
Obligations plus accrued interest after giving effect to such sale, transfer or other
disposition. As a clarification, all unpaid fees and expenses due to t11e Trustee shall also be
deducted from the amount on deposit in the Trust Account when calculating the sun1 in (C)
above.
(b) The Trustee, following receipt of the foregoing and such other certificates as may be
required by this Note Agreement or any applicable supplemental note agreement, shall release such
Collateral from the lien of this Note Agreement upon the receipt of the gross proceeds set forth on a
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certification substantially in the fonn ofExhibit B and deliver all documents evidencing the
Debtor's ownership of the collateral as directed in writing by the Debtor at the expense of the
Debtor.
(c) Gross proceeds to be received upon any disposition of Collateral may consist of cash,
Permitted Investments, and/or Eligible Receivables. The Trustee shall deposit all of such gross
proceeds into the Trust Accmmt.
(d) 1n the case of Collateral constituting a loan secured by real property, the Trustee shall (i)
release the related promissory note to the Debtor or its designee (aclmowledging receipt as bailee
and custodian for the benefit of the Trustee), upon the written request of Debtor, for the purpose of
facilitaling foreclosure upon or other enforcement of the security interest in the real property, (!i)
execute a reconveyance of the mortgage or deed of trust, and endorse the related promissory note (if
the same was previously endorsed to the Trustee, rather than in blank), as directed by the Debtor, if
the loan is repaid in full by the related borrower, or (iii) execute an assignment of mortgage or deed
of trust, and endorse the related promissory note (ifthe same was previously endorsed to the
Trustee, rather than in blank) as directed by the Debtor, ifthe Debtor sells the loan. The Debtor
shall cause the net proceeds of foreclosure, loan repayment or sale to be delivered directly to the
Trustee or Lock Box Account, to held as part of the Collateral. The Trustee shall have no liability
for the consequences of releasing and endorsing documents, and of assigning liens, in compliance
with instructions ofthe Debtor as provided in this Section 3.04(d).
SECTION 3.05

RESPONSIDILITIES OF DEBTOR.

(a) If any Non-Receivable Assets (or the Debtor's ownership interest therein) shall be
evidenced by a promissory note, other instrument or chattel paper, the Debtor shall promptly deliver
possession thereof to the Trustee duly endorsed and accompanied by a certificate in the fonn of
Exhibit A-2, togetl1er with the duly executed instruments of transfer or assignment as identified in
such certificate. The Debtor shall promptly deliver possession to the Trustee of such otl1er original
documents relating to the Collateral, possession of which are necessary to perfect the security
interest oftl1e Trustee in the Collateral under tlus Note Agreement, all as described in the certificate
in the form of Exhibit A-2. The Trustee shall be entitled to rely conclusively upon the statements in
the certificate as to the identity of documents that are necessary and appropriate to serve as the
instruments of transfer or assignment and those necessary to perfect tl1e security interest in the
Collateral.

(b) With respect to the acquisition of Non-Receivable Assets, as a condition precedent to the
·
disbursement of funds pursuant to Section 5.08(a)(ii)(E), the Debtor shall deliver at Debtor's
expense an opinion of counsel in fonn and substance reasonably acceptable to the Trustee to the
effect that immediately following the acquisition ofthe Non-Receivable Assets, the Trustee will
have a perfected security interest therein, which security interest is subject to the provisions oftl:Us
Note Agreement.
{c) The Debtor shall keep its chiefplace ofbusiness and cl:Uefexecutive office and the
office where it keeps its records concerning the Collateral at the Debtor's notice address set forth in
Section 9.03 or, upon thirty {30) days prior written notice to tile Trustee, at such other locations
specified in a written notice to the Trustee. The Debtor will hold and preserve its records '
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concerning such Collateral, and will pennit representatives of the Trustee and the Noteholders upon
reasonable prior notice during normal business hours to inspect and make abstracts from such
records relating to the Collateral as well as any contract, other agreements, documents, instruments
or chattel paper that relate to the Collateral.
(d) The Debtor agrees to take or cause to be taken such actions and execute such documents
(illeluding, without limitation, the filing in the applicable public recording office of all necessary
UCCl financing statements or chattel mortgage agreements, which may be made through blanket
filings covering Coll atera! and after-acquired Collateral pledged to tl1e Trustee under this Nate
Agreement) naming the Debtor as debtor and the Trustee as secured party and any amendments to
UCCI financing statements as are necessary to perfect and protect the Trustee's interests in the
Collateral on behalf of the Noteholders and the proceeds thereof and all other items described in
Section 3.01. Except during the continuance of an Event of Default, the Trustee shall have no
responsibility to monitor or otl1erwise assure the filing of financing statements or chattel mortgage
agreements, or continuation statements with respect thereto.
(e) With respect to Receivables pledged to the Trustee from tin1e to time, the Debtor shall
be responsible at the Debtor's expense to file all required continuation statements for the UCC!
financing statements then on file listing Medical Provider Financial Corporation ID as the secured
party/purchaser and the Receivable Seller or other seller of the Receivable to Medical Provider
Financial Corporation ill as tile debtor/seller.

(f) The Debtor authorizes the filing by the Trustee of any and all UCCl financing
statements against the Debtor with respect to the Collateral or amendments, continuation
statements, or termination statements for any related UCCI financing statement filed against tl1e
Debtor as may be necessary to perfect the security interest ofthe Trustee in the Collateral under the
applicable UCC. In the event tlmt the Debtor fails to file UCC! financing statements or
continuation statements as required pursuant to Sections 3.05 (d) or (e), the Trustee is hereby
authorized to file, and may cause (but shall not be obligated to cause) to be filed, such statements
pursuant to Section 3.05(d) (and may file such statements pursuant to Section 3.05(e)) promptly
after actual !mowledge of such failure is obtained by any officer within the Corporate Trust
Department of the Trustee.

(g) The Debtor will provide to the Trustee a schedule in an electronic form readable by the
Trustee listing all of the (i) Collateral then pledged to the Trustee and each ofthe related UCCI
financing statements showing the Trustee as secured party, the location where each was filed, filing
number assigned by tl1e applicable public recording agency, date of filing, and the Debtor's name
appearing as debtor thereon and (ii) the UCCJ financing statement filed with respect to each ofthe
Receivables then pledged to the Trustee showing the Debtor as secured party, the location where it
was filed, filing number assigned by the applicable public recording agency, date of filing, and the
debtor's name appearing thereon. The schedule shall be provided to tl1e Trustee within 15 days
after the end of each calendar quarter. The Trustee shall hold such schedule in its files and shall
bave no obligation to review, examine, inspect, or otherwise determine tl1e accuracy of the
illformation set forth therein nor any obligation to monitor the composition of the Collateral or to
determine tl1e percentages of Receivables and Non-Receivable Assets comprising the Collateral.
The Debtor shall also provide to the Trustee along with tl1e quarterly schedule, a certification that,
pursuant to Section4(a) of Exhibit A-1, original copies oftl1e Purchase Documents between the
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Debtor and the sellers of Eligible Receivables referenced on said schedule are on file with the
Debtor on behalf of the Trustee.
(h) The Debtor shall provide, or cause the Administrator to provide, on the 15'h day of each
month, a written certification to the Trustee, in such form as the Trustee and the Debtor shall agree
upon, which sets forth the calculation of the Net Collateral Coverage Ratio and whether or not the
Collateral Coverage Requirement is satisfied as of the last day of the month prior to the date of such
certificate. In addition, whenever the Adnrinistrator shall request disbursement of the
Administrative Fee by the Trustee, the Debtor shall provide, or cause the Administrator to provide,
a certification to the Trustee with its request, to the effect that the Collateral Coverage Requirement
is satisfied (after giving effect to the requested disbursement) on tlle basis ofthe Net Collateral
Coverage Ratio calculated and provided by the Debtor to the Trustee as of the last day of the month
preceding the month in which such request is made.
(i) The Debtor shall cause all real property included in or securing any portion of the
Collateral to be appraised at least once every year by an independent appraiser. The Debtor shall
re-evaluate the Value of personal property included in or securing any portion ofthe Collateral at
least annually, which valuation process shall include an on-site audit of such personal property. The
Debtor shall cause each acquired portfolio of Receivables that is a static pool (as opposed to a
revolving arrangement with a Seller) and that is included in tl1e Collateral to be re-evaluated by tl1e
Administrator's employee responsible for collections and liquidations, in light ofperfonnance since
the date of acquisition. The Debtor shall annually, not later than January 31 of each year, certify to
the Trustee that these valuations have been completed during the preceding calendar year, in
accordance with tllis Note Agreement and specifying the outstanding loan amount owed witl1
respect to such Non-Receivable Asset and the current Value based on such valuations as of their
respective dates during the preceding calendar year. Calculations of the Net Collateral Coverage
Ratio, and certifications given pursuant to Section 3,05(h) shall be based on the most recently
completed valuations oftbe types described in tlris Section 3.05(i).

(j) The Debtor shall give notice to the Trustee promptly upon becoming aware that an Event
of Default hereunder has occurred.
SECTION 3.06

CONTINUING SECURITY INTEREST.

This Agreement shall create a continuing security interest in the Collateral and shall (a)
remain in full force and effect until payment in full of all Notes, (b) be binding upon tbe Debtor, its
successors and assigns, and (c) inure to the benefit oftl1e Trustee, the Notebolders, and a."Jy
participant and their respective successors, transferees, and assigns.
SECTION 3.07

FURTHER ASSURANCES.

(a) The Debtor agrees from time to time, at Debtor's expense, to promptly execute and
deliver all further instruments and documents (including, without Jinritation, legal opinions in form
and substance reasonably acceptable to the Trustee), and take all further action, that may be
necessary or desirable, or tbat the Trustee may reasonably request, in order to perfect and protect
any security interest granted or purported to be granted hereby or to enable the Trustee to exercise
and enforce its rights and remedies hereunder with respect to any Collateral. Debtor shaH from time
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to time at Trustee's request provide promptly to it a current, accurate and complete list of all
Receivable Sellers (and their respective addresses) from whom Debtor has acquired any
Receivables. Insofar as any property and/or documents which may be Collateral hereunder, the
Debtor will sign and deliver to tl1e Trustee on demand such forms of financing statements as may be
required by the Trustee, will pay any related filing fees, and will file, or cause to be filed, such
financing statements in the applicable jurisdictions. The Tmstee' s rights as specified herein or
therein shall be in furtherance of and/or in addition to, but not in limitation of, the Trustee's rights
under any applicable law.

(b) The Debtor hereby authorizes the Trustee in connection with the lapse or irn.nllnent lapse
of any previously filed financing statement of which an officer within the Corporate Trust
Department of the Trustee acquires actual knowledge to file one or more financing or continuation
statements, and amendments thereto relative to all or part of the then Collateral (including, without
limitation, the financing or continuation statements referred to in Section 3.05(e)) without the
signature or authorization of the Debtor where permitted by law. The Debtor agrees to reimburse
the Trustee for the expense of any such filings, including its legal fees and expenses incurred in
connection herewith. The Tmstee shall have no obligation or liability to monitor the status or
priority of any filings.
(c) The Debtor will furnish to the Trustee and the Noteholders, from time to time,
statements and schedules further identifying and describing the Collateral and such other reports in
connection with the Collateral as the Trustee or the Noteholders may reasonably request, all in
reasonable detail.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES
SECTION 4.01

REPRESENTATIONS AND WARRANTIES.

The Debtor represents and warrants as of the date of purchase of tl1e Collateral and
continuing thereafter as follows:
(a) The Debtor owns the Collateral, other than Governmental Payor Receivables to the
extent their assignment is prohibited or limited by applicable laws and regulations, free and clear of
any lien, security interest, charge or encumbrance, except (i) for the security interest created by this
Nate Agreement and any financing statement filed in favor of the Trustee in connection herewith,
and (ii) with respect to Non-Receivable Assets, any security interest set forth on Schedule A to the
certificate then being delivered, in the form ofExhlbit A-2, describing such Non-Receivable Assets
provided with the documents delivered pursuant to Section 3.0l(b) to the Trustee upon
disbursement of funds from the Trust Account in connection with the acquisition of such NonReceivable Assets. No effective financing statement or other instrument similar in effect covering
all or any part of the Collateral is on file in any recording office, except (i) such as may have been
filed in favor of the Trustee relating to tl1is Note Agreement and (ii) with respect to Non-Receivable
Assets, such as may have been filed in connection with any security interest set forth on Schedule A
to the certificate in the fonn of Exhibit A-2 describing such Non-Receivable Assets provided
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pursuant to Section 3.0l(b) to the Trustee upon disbursement of funds from the Trust Account in
connection with the acquisition of such Non-Receivable Assets.
(b) This Note Agreement creates a valid security interest in favor ofthe Trustee in the
Collateral, other than Governmental Payor Receivables to the extent the creation of security
interests therein is prohibited or limited by applicable laws and regulations, securing the payment of
the Obligations, and all filings have been made that are necessary in any jurisdiction to perfect in
favor ofthe Trustee for the benefit of the Noteholders (i) a first priority security interest in the
. Receivables and (ii) with respect to Non-Receivable Assets a first or junior priority security interest
as set forth on Schedule A to the certificate in the form of Exhibit A-2 describing theN onReceivable Assets provided with the document delivered pursuant to Section 3.0l(b) to the Trustee
upon disbursement of funds from the Trust Account in connection with the acquisition ofthe NonReceivable Assets.
(c) Except (x) as contemplated by this Note Agreement and (y) with respect to
Governmental Payor Receivables, no authorization, approval or other actions by, and no notice to or
filing with, any governmental authority or regulatory body is required by either (i) for the grant by
the Debtor of the security interest granted hereunder or for the execution, delivery or performance
oftiris Note Agreement by the Debtor or (ii) for the perfection of or the exercise by the Trustee of
its rights and remedies hereunder.
(d) All of the Receivables are "accounts" or "general intangibles" with the meaning of
Article 9 of the UCC.
SECTION 4.02

REPLACEMENT OF DEFECTIVE COLLATERAL.

(a) Upon discovery by the Debtor, or upon actual knowledge of the Trustee, of a breach of
any of the such representations and warranties in Section 4.01 which materially and adversely
affects tiJe value of the Collateral or the interest of the Noteholders, or which materially and
adversely affects the interests ofthe Noteholders in tl1e related item of Collateral as determined by
the Administrator in the reasonable exercise of its discretion, the party discovering sucl1 breach shall
give prompt written notice to the other. The Debtor shall within ninety (90) days of the earlier of its
discovery or its receipt of notice of any breach of a representation or warranty, promptly cure such
breach in all material respects or (i) if the defective item of Collateral is a Receivable, replace the
defective item of Collateral with Eligible Receivables as to which the Debtor is entitled to receive in
the aggregate at least as much from the related Approved Payor as under the defective Receivable
or (ii) if the defective item of Collateral is a Non-Receivable Asset, replace it with Collateral of
substantially equivalent fair market value as determined by the Administrator as set forth in a
Certificate in the form of Exhibit A-3, or (iii) prepay principal on Outstanding Notes pursuant to
Section 2.04 in an amount at least equal to ti1e funds disbursed from ti1e Trust Account to purchase
·
the defective item of Collateral.
(b) It is understood and agreed that the obligations ofthe Debtor set forth in this
Section 4.02 to cure or substitute a defective item of Collateral or prepay Notes constitute the sole
remedies of the Trustee and the Noteholders hereunder respecting a breach of the representations
and warranties contained in Section 4.01. Any cause of action against the Debtor relating to or
arising out of a material defect in a document relating to Collateral or arising out of a breach of ariy
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representations and warranties made in Section 4.0 I shall accrue as to any item of Collateral upon
(i) discovery of such defect or breach by any party and notice thereof to the Debtor, (ii) failure by
the Debtor to cure such defect or breach or replace such defective collateral or prepay Notes as
provided in this Section 4.02, and (iii) demand upon the Debtor by the Trustee or a majority of the
Nateholders of the aggregate principal amount of then Outstanding Notes to talce the actions
described in Section 4.02(b)(ii).
(c) The Trustee shall have no duty to conduct any affirmative investigation as to the
occUirence of any condition requiring the prepayment ofNotes or replacement of any defective item
of Collateral pursuant to thls Section or the eligibility of any item of Collateral for pu!Jloses ofth.is
Note Agreement.
(d) In connection with a prepayment ofNotes or replacement of a defective item of
Collateral pursuant to this Section 4.02, the Debtor shall amend and deliver to the Trustee the
applicable schedule of Collateral provided to the Trustee and an executed Certificate of
Replacement Collateral substantially in ti1e form ofExhib.it A-3 hereto to reflect (i) the removal of
the applicable item of defective Collateral from the terms of this Note Agreement and (ii) if
applicable, the replacement of the defective item of Collateral. Upon the Debtor's compliance with
the terms of this Section 4.02, ti1e Trustee shall cause the lien of this Note Agreement and any
applicable supplemental note agreement to be released with respect to the item of defective
Collateral and promptly return to tile Debtor all documents evidencing the item of defective
Collateral.

SECTION 4.03

COVENANT TO REPLACE SERVICER.

In the case of an entry or a decree or order for relief by any court or agency or supervisory
authority having jUrisdiction in respect of the Servicer in any voluntary or involuntary case under
any present or future federal or state bankruptcy, insolvency or similar law, ti1e appointment of a
receiver, liquidator, assignee, trustee, custodian, conservator or other similar official in any
insolvency, readjustment of debt, marshalling of assets and liabilities or similar proceedings, or an
order of the winding up or liquidation of the affairs ofthe Servicer having been entered against the
Semcer and the continuance of any such decree or order unstayed and in effect for a period of sixty
(60) consecutive days, the Debtor will !alee steps to promptly appoint a successor Servicer and take
all reasonable steps to cause the Servicer to tra.'lsfer tile servicing to the successor Servicer in
accordance with Sections 8.02 and 8.03 of the Servicing Agreement.
ARTICLEV
TRUSTEE; COMMUNICATIONS AND REPORTS; ACCOUNTS
SECTION 5.01

CERTAIN DUTIES OFTRUSTEE.

In addition to the other duties set forth in this Note Agreement, the Trustee as trustee for the
Noteholders shall:
(a) RELEASE. The Trustee sha!lupon written request from the Debtor in the fonn of
Exhibit B hereto and subject to the provisions oftlris Note Agreement, take all actions reasonably
necessary to effect the release of any Collateral from the lien of this Note Agreement or any
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supplemental note agreement to the extent the tenus hereofpennit the sale, disposition or transfer of
such Collateral.
(b) POWER OF ATTORNEY. The Debtor·ctoes hereby irrevocably appoint the Trustee
both as trustee for the Noteholders and as the Debtor's Attorney-in-Fact with full authority in the
place and stead of the Debtor and in the name of Debtor, the Trustee or otherwise, from time to time
in the Trustee's discretion, effective upon the occurrence of an Event of Default, to take any action
and to execute any instrument which the Trustee may deem necessary or advisable to enforce,
col!ect and dispose of the Collateral and to enforce the Transaction Documents, including the
authority to:
(i)
file any claims or take any action or institute any proceedings which the
Trustee may deem necessary or desirable for the collection of any of the Collateral or
otherwise to enforce the right to the Tmstee for the benefit of the Noteholders with respect
to any of the Collateral; and
(ii)
if and when so directed in writing by a majority of the Noteholders, appoint a
successor Servicer selected by a majority of the Noteholders and upon terms and conditions
acceptable to a majority of the Noteholders, including contracting on behalf of the Trust to
pay the servicing costs, fees and expenses of the successor Servicer, and direct the
predecessor Servicer to transfer the records, files and servicing information to the successor
Servicer;
(iii)
notify the Servicer, any Receivable Seller and any Approved Payor of
Debtor's collateral assignment and/or grant of a security interest in the Receivables to the
Trustee for the benefit of the Noteholders; cause such Persons to remit payments directly to
the successor Servicer; and dtrect the successor Servicer to transfer all amounts so received
to the Trustee for deposit in the Trust Account in accordance with tllis Agreement.
The Debtor hereby acknowledges, consents and agrees that tlJe power of attorney granted
pursuant to this Section 5.0I(h) is irrevocable and coupled with an interest.
SECTION 5.02

CORPORATE TRUSTEE REQUIRED; ELIGIBILITY;
CONFLICTING INTERESTS.

There shall at all times be a Trustee hereunder which shall be eligible to act as Trustee and
shall have a combined capital and surplus of at least $50,000,000. If such corporation publishes
reports of condition at least annually, pursuant to law or the requirements of federal, state, tenitorial
or District of Columbia supervising or examining authority, then for the purposes of this
Section 5.02, the combined capital and surplus of such corporation shall be deemed to be its
combined capital and surplus as set forth in its most recent report of condition so published. If at
any time the Tmstee shall cease to be eligible in accordance with the provisions oftl1is Section 5 .02,
it shall correct such ineligibility or resign immediately in the manner and with tlw effect hereinafter
specified in Section 5.03. Neitl1er the Debtor nor any Person directly or indirectly controlling or
'controlled by, or under common control with, the Debtor shall serve as Trustee.

SECTION 5.03

REPLACEMENT OF TRUSTEE.
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(a) The Trustee may resign by so notifying the Debtor; provided, however, no such
resignation shall be effective until a qualified successor Trustee has accepted its appoinlment
pursuant to t!J.is Section 5.03 or is otherwise appointed pursuant to Section 5.03(c). The
Noteholders of a majority in aggregate Outstanding principal amount of the Notes may remove the
Trustee by so notifYing the Trustee and may appoint a successor Trustee. The Debtor shall remove
the Trustee if:
(i)

the Trustee fails to comply with, or ceases to be eligible under, Section 5.02

(ii)

the Trustee is adjudged bankrupt or insolvent;

hereof;

(iii)
a receiver or public officer takes charge or control of the Trustee or its
property or affairs; or
(iv)
the Trustee otherwise in the Debtor's reasonable judgment becomes
incapable of acting.
(b) If the Trustee resigns or is removed or if a vacancy exists in the office of Trustee for any
reason, the Debtor shall promptly appoint, by resolution of its Board of Directors, a successor
Trustee. Every successor Trustee appointed hereunder shall execute, aclmowledge and deliver to
the Debtor and to the retiring Trustee an instrument accepting such appoinlment, and thereupon the
resignation or removal of the retiring Trustee shall become effective and such successor Trustee,
without any further act, deed or conveyance, shall become vested with all the rights, powers, tn1sts
and duties of the retiring Trustee; but, on the request of the Debtor or the successor Trustee, such
retiring Trustee shall, upon payment ofits charges (including all unpaid amounts due and owing),
execute and deliver an instrument transferring to such successor Trustee all the rights, powers and
trusts oftbe retiring Trustee and shall duly assign, transfer and deliver to such successor Trustee all
property and money held by such retiring Trustee hereunder. Upon request of any such successor
Trustee, the Debtor shall execute any and all instruments for more fully and certainly vesting in and
confuming to such successor Trustee all such rights, powers and trusts. No successor Trustee shall
accept its appoinlment unless at the time of such acceptance such successor Trustee shall be eligible
·
under this Note Agreement.

(c) If no successor Trustee has been appointed by the date specified or within a period of
ninety (90) days from tl1e receipt of the notice by the Debtor, w!J.ichever period is the shorter, (i) the
Trustee may appoint a temporary successor Trustee having the qualifications provided in
Section 5.02 hereof or (ii) the retiring Trustee, the Debtor or the Noteholders of a majority in
aggregate Outstanding principal amount of the Notes may request a court of competent jurisdiction
to appoint a Trustee having the qualifications provided in Section 5.02 hereof. In the event a
temporary successor Trustee is appointed pursuant to (i) above, the Board may remove such
temporary successor Trustee and appoint a successor thereto.

SECTION 5.04

TRUSTEE'S OWNERSHIP OF NOTES.

The Trustee hereunder, or any successor Trustee, in its individual or other capacity, may
become the owner or pledgee ofNotes and may otherwise deal witl1 the Debtor, with the same
rights it would have if it were not the Trustee. The Trustee may act as depository for, and permit
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any ofits officers or directors to act as a member of, or act in any other capacity in respect to, any
colllJ11ittee formed to protect the rights ofthe Noteholders or to effect or aid in any reorganization
growing out of the enforcement of the Notes or of this Nate Agreement, whether or not any such
committee shall represent the Noteholders of more than sixty percent (60%) of the collective
aggregate principal amount ofthe Outstanding Notes.
SECTION 5.05

STATEMENT AS TO COMPLIANCE.

The Debtor will deliver to the Trustee, within one hundred twenty (120) days after the end
of each fiscal year, a written certificate, signed in the nan1e of the Debtor by its Chairman of the
Board, a Vice Chairman, its President or a Vice President and one other such officer of the Debtor,
and delivered to the Trustee in which one of the two officers signing such certificate is either the
principal executive officer, principal financial officer or principal accounting officer of the Debtor,
stating whether or not to the lmowledge of the signers thereofthe Debtor is in compliance with all
conditions and covenants under tllis Note Agreement and, in the event of any noncompliance,
specifYing such noncompliance and the nature and status thereof of wllich the signers may have
lmowledge.
The Debtor shall cause the Servicer to deliver to the Trustee and the Debtor, on or before
February 15 of each year, beginning with February 15, 2006, a certificate stating that (i) a review of
the activities of the Servicer during the preceding calendar year and of its performance under the
Servicing Agreement has been made under the supervision ofthe officer signing such certificate
and, {ii) to the best of such officer's !mowledge, based on such review, the Servicer has fulfilled all
its obligations under the Servicing Agreement throughout such year or there has been a default in
the fulfillment of any such obligation and specifying each such default known to such officer and
the nature and status thereof.
SECTION 5.06

PERFORMANCE BY THE TRUSTEE.

(a) The Trustee hereby accepts the trusts imposed upon it by this Note Agreement, and
agrees to perform said trusts, but only upon and subject to the following terms and conditions.

(i)
Except during the continuance of an Event of Default of which an officer in
the Corporate Trust Department of Trustee has actuallmowledge, the Trustee undertalces to
perform such duties and only such duties as are specifically set forth in tllis Note Agreement
and the Transaction Documents to which it is a party, and no implied covenants or
obligations shall be read into this Note Agreement against the Trustee. The Trustee shall not
be obligated to perform any of the obligations or duties of the Debtor thereunder or to take
any action to collect or enforce any of the Receivables, Non-Receivable Assets or any
Transaction Document or other claim for payment assigned hereunder, except as the Trustee
may elect to undertake on behalf of the Noteholders upon full and adequate indemnification
acceptable to the Trustee for any and all costs and liabilities that may result from such
collection or enforcement.
(ii)

In the absence ofbad faith on its part, the Trustee may conclusively rely, as

to the truth of the statements and the correctness of the opinions expressed therein, upon
certificates or opinions furnished to the Trustee and conforming to tlw requirements of tllis
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Note Agreement; but in the case of any such certificates or opinions which by any
provisions hereof are specifically required to be furnished to the Trustee, the Trustee shall be
under a duty to examine the same to determine whether or not they conform as to fonn with
the requirements of this Note Agreement and whether or not they contain the statements
required under this Note Agreement.

In case an Event of Default has occurred and is continuing, the Trustee, in
(iii)
exercising tlle rights and powers vested in it by this Note Agreement, shall use the same
degree of care and skill in their exercise as a prudent person would exercise or use under the
circumstances in the conduct of his or her own affairs.
(b) If the Debtor fails to perform any agreement contained herein, the Trustee may itself
perform, or cause performance of, such agreement, and the expenses ofthe Trustee incurred in
connection therewith shall be payable by the Debtor under Section 5.08.

(c) The Trustee shall pay to the Debtor the amount requested by the Debtor for payment of
t11e interest on the Notes(s) when due and payable, and the principal and any accrued interest on any
of (a) a redemption date at the Redemption Price or (b) at its original stated Maturity Date, from the
cash available in the Trust Account. The Trustee has no duty or obligation to pay the Notes from its
own funds, assets or corporate capital or to malce inquiry regarding, or investigate the use of
,amounts disbursed from the Trust Account
(d) Except for the safe custody of any Collateral in its possession and the accounting for
moneys actually received by it hereunder, if it is reasonably determined by tl1e Trustee that it may
incur costs, damages or liability for which it has no adequate source of payment or indemnity, tlJe
Trustee shall have no duty as to the Notes or any Collateral or as to the taking of any necessary
steps to preserve or exercise rights against any Persons or any.other right pertaining to any
Collateral.
(e) The Trustee shall not be liable or responsible in any manner whatsoever (i) for any
action of the Debtor, the depository bank of any funds oftbe Debtor or the Servicer while the
Servicer is acting as bailee or agent of the Trustee v.<ith respect to the Receivables or for actions
taken in compliance with any instruction or direction given to the Trustee or (ii) for the application
of funds or moneys by the Servicer until such time as funds are received by tbe Trustee.

(f) The Trustee shall have no liability for actions tal,en at the direction of the Debtor, except
for negligence or willful misconduct in the performance of its express duties hereunder, The
Trustee shall have no obligation to administer, service or collect, or to maintain or monitor tbe
administration, servicing or collection of, the Collateral.
(g)
The Trustee shall be protected and shall incur no liability to the Debtor or any
Noteholder in relying upon the accuracy, acting in reliance upon the contents, and assuming the
genuineness of any notice, demand, certificate, signature, instrument or other docwnent reasonably
believed by the Trustee to be genuine and to have been duly executed by the appropriate signatory,
and, except to the extent the Trustee has actuallmowledge to the contrary, tl1e Trustee shall not be
·
required to make any independent investigation with respect thereto.
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(h)
Before the Trustee acts or refrains :from acting, it may require an Officer's
Certificate. The Trustee shall not be liable for any action it takes or omits to talce in good faith in
reliance on the Officer's Certificate.
(i)
The Trustee may execute any ofthe trusts or powers hereunder or perform any duties
hereunder either directly or by or through agents or attorneys or a custodian or nominee, and the
Trustee shall not be responsible for any misconduct or negligence on the part of, or for the
supervision of the Debtor, the Servicer or the Administrator, or any agent, attorney, custodian or
nominee appointed with due care by it heretmder.

(j)
The Trustee shall not be liable for any action it takes or omits to take in good faith
which it believes to be authorized or within its rights or powers; provided, however, that the
Trustee's conduct does not constitute willful misconduct, negligence or bad faith.
(k)
The Trustee may consult with cotmsel, a11d the advice of such cou11sel or any opinion
of counsel with respect to legal matters relating to this Note Agreement and the Notes shall be full
and complete authorization and protection from liability in respect to any action taken, omitted or
suffered by it heretmder in good faith and in accordance with the advice or opinion of such counsel.
(I)
The Trustee shall be under no obligation to institute, conduct or defend any litigation
under t!J.is Note Agreement or in relation to this Note Agreement, at the request, order or direction
of any of the Holders of Notes, pursuant to the provisions of this Note Agreement, tmless such
Holders ofNotes shall have offered to the Trustee reasonable security or indemnity against the
costs, expenses and liabilities that may be incurred therein or thereby.
(m)
The Trustee shall not be bound to make any investigation into the facts or matters
stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, consent,
order, approval, bond or other paper or document, unless requested in writing to do so by the
Holders of Outstanding Notes evidencing not less than 25% ofthe principal amount of each class
thereof; provided, however, that ifthe payment within a reasonable time to the Trustee of the costs,
expenses or liabilities likely to be incurred by it in the malcing of such investigation is, in the
opinion of the Trustee, not reasonably assured to the Trustee by the security afforded to it by the
terms oft!J.is Note Agreement, the Trustee may require reasonable indemnity against such cost,
expense or liability as a condition to so proceeding; the reasonable expense of every such
examination shall be paid by the Person making such request, or, if paid by the Trustee, shall be
reimbursed by the Person making such request upon demand.
SECTION 5.07

INDEMNITY AND EXPENSES.

(a) T11e Debtor agrees to indemnifY each of the Trustee and the Noteholders from and
against any and all claims, losses and liabilities growing out of or resulting from this Note
Agreement or any other security held by the Trustee with respect to the Notes, except claims, losses
or liabilities resulting from such indemnified party's negligence or willful misconduct.

(h) The Debtor will pay upon demand to the Trustee the amount of any and all reasonable
fees and expenses, including the reasonable fees and disbursements of its counsel and of any experts
and agents, wlJ.ich the Trustee may incur, acting in good faith, in connection with (i) the custody,
collection from, or other realization upon, any of the Collateral upon the occurrence of an Event of
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Default, (ii) the exercise of or enforcement of any of the rights of the Trustee hereunder, including
without limitation costs incurred in effecting a substitution of Servicer pursuant to Section 5.01, or
(iii) the failure by the Debtor to perform or observe any of the material provisions hereof.
(c) The Debtor's payment obligations pursuant to this Section 5.07 shall survive the
discharge of tllis Note Agreement. When the Trustee incurs expenses after the occurrence of an
Event of Default specified in Section 6.01(g) or (h), the expenses are intended to constitute
expenses of adnlinistration under Title 11, United States Code, or any sinlilar Federal or state law
for the relief of debtors.
SECTION 5.08

ACCOUNTS; PAYMENTS ON NOTES.

The Trustee as trustee for the Noteholders shall establish, maintain and administer the Trust
Account and the Subscription Account as follows:
(a) TRUST ACCOUNT AND SUBSCRJPTION ACCOUNT.

(i)

DEPOSITS: The Trustee shall deposit into tl1e Trust Account:

(A) Pursuant to Section 2.01(g), the proceeds from the issuance of Notes
(including transfers from the Subscription Account as provided therein);

(B) The gross proceeds received pursuant to Section 3 .04;
(C) All amounts wired to the Trustee pursuant to Section 5 .08(b ), amounts
remitted by the Debtor pursuant to Section 5 .08( c), all proceeds derived from the
Collateral and all ot11er amounts to be deposited therein upon receipt of a direction in
writing from the Debtor;
(ii)
WlTHDRA WALS. To the extent funds are available in the Subscription
Account, the Trustee shall transfer such funds to the Trust Account. To the extent funds are
available in the Trust Account, the Trustee shall withdraw from the Trust Account and pay,
·remit, or trd!lsfer as and when instructed by the Debtor in writing (except as to amounts
under clause (A) below, which the Trustee may wit11draw and pay without regard to
instructions from the Debtor) or otherwise as directed by an order of a court of competent
jurisdiction the following amounts in tl1e following order of priority (any funds not so
transferred or paid are to remain in the Trust Account until subsequently applied pursuant to
this Section 5.08(a)(ii)):
(A) To pay to the Trustee, the amount of its fee due and payable for
performing services under tllis Note Agreement and any supplemental note
agreements and expenses incurred in connection therewith relating to the Notes
(Series 1);
(B) Any amounts specifically identified by the Debtor or the Servicer in
writing (1) deposited in the Trust Account by the Debtor, or transferred to the Trustee
·
from a Lock Box Account, in error, or (IT) deposited in the Trust Account with
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respect to property that does not constitute Collateral, Permitted Investments,
proceeds from the issuance ofthe Notes or proceeds thereof;
(C) First, on or prior to each respective Interest Payment Date, to a
disbursement account designated by the Debtor in an amount sufficient to make
payments to Noteholders the interest then due and payable on their respective Notes
and second, subject to Section2.01(f), to the Noteholders on the respective Maturity
Dates of their Notes or other date set for redemption of Outstanding Notes all
principal then due and payable pursuant to the tenns of such Notes, tllis Note
Agreement, and any applicable supplemental note agreement;

(D) Following each deposit pursuant to Section 5 .08(a)(i)(A) or each
exchange of a Note pursuant to Section 2.01 (f), to pay, as directed by the Debtor in
writing, to the applicable Broker/Dealer or other selling agent any related sales
expenses and commissions or to tl1e Debtor to reimburse the Debtor for its payment
of such sales expenses and commissions;
{E) As directed in writing by the Debtor from time to time, amounts for the
purchase of Eligible Receivables, Non-Receivable Assets, or both, provided that the
Trustee has received a duly authorized and executed certification substantially in the
form of Exhibit A-1 to this Note Agreement;

(F) To pay the Administrative Fee;
(G)To pay to tl1e Debtor, tl1e amount of the reserve account balance of a
Receivable Seller that the Debtor certifies to the Trustee in writing that the Debtor is
required to return pursuant to the related Purchase Documents;
(H) To invest the remaining amounts promptly in Permitted Investments as
provided in Section 5.08(d); and
(I) To pay amounts to the Debtor pursuant to Section 5.08(g).

(h) FUNDS FROM LOCK BOX ACCOUNTS. The Debtor shall cause each custodian or
trustee of a Lock Box Account to sweep the funds in each Loclc Box Account and wire such funds
to the Trustee for deposit in the Trust Account on each Business Day on which such custodian or
. trustee and the Trustee is open for business. To the extent necessary to comply witl1 applicable laws
and regulations, the Debtor may instead enter into an account control agreement with respect to
Lock Box Accounts into which Governmental Payor Receivables are paid and pursuant to which
such funds on deposit therein are wire transferred to the Trustee on each Business Day on which the
Trustee is open for business.
(c) DEBTOR TO REMIT FONDS.
All subscription proceeds and all Revenues received by the Debtor, if any, in respect of the
Collateral shall be immediately remitted to the Trustee for deposit into the Trust Account, which
Revenues shall at all times be segregated from other :fimds of the Debtor.
·

31
Seaman Declaration Ex A Page 35

739-1
Case 8 :og-cv-oo81 8-DOC-RNB Document
#:17334

Filed 06/11/12 Page 4 of 12 Page ID

(d) INVESTMENT OF FUNDS HELD BY TRUSTEE.
(i)
The Trustee shall invest money held for the credit ofthe Trust Account or
subaccount held by the Trustee hereunder as directed in writing (or oral direction confirmed
in writing) by the Debtor, to the fullest extent practicable and reasonable, in Permitted
Investments. Such direction by the Debtor shall not conflict with the obligation of the
Trustee to make timely payments pursuant to Section 5.08(e). In the absence of any such
direction and to the extent practicable, the Trustee shall invest amounts held hereunder in
those Permitted Investments described in clause (b) of t11e definition oft11e Permitted
Investments. All income and earning on such investments shall be held in t11e Trust Account
to which the Permitted Investment is related and withdrawn pursuant to the applicable
provisions of Section 5.08. The Trustee and the Debtor hereby agree that unless an Event of
Default shall have occurred hereunder, the Debtor shall be entitled to, and shall, provide
written direction or oral direction confinned in writing to the Trustee with respect to any
discretionary acts required or permitted ofthe Trustee under any Permitted Investment and
the Trustee shall not take such discretionary acts without such written direction.
(ii)
The Permitted Investments held by the Trustee shall be deemed at all times to
be part of the related Trust Account or subaccounts or combination thereof, and the Trustee
shall inform the Debtor of the details of all such investments. Upon direction in writing
from the Debtor, the Tlustee shall use reasonable efforts to sell at the best price obtainable,
or present for redemption, any Permitted Investment whenever it shall be necessary to
provide money to meet any payment from the applicable Trust Account. The Trustee shall
advise t11e Debtor in writing, on or before the tenth (lOth) Business Day of each month (or
such later date as reasonably consented to by the Debtor) of all investments held for the
credit ofthe Trust Account in its custody under the provisions of this Note Agreement as of
the end of the preceding month and the market value thereof in accordance with the
Trustee's customary banlc statements.
(iii)
The Trustee shall not be responsible or liable for any losses on investments
made by lt hereunder or for keeping the Trust Account fully invested at all times, its only
responsibility being to comply wit.'1 the investment instructions of the Debtor.
(e) PAYMENT OF INTEREST AND PRJNCIPAL. Pursuant to Section 5.08(a)(ii)(C), the
Trustee shall pay to the Debtor an amount equal to ti1e aggregate interest and principal due on ti1e
Notes on the related Interest Payment Date or such specified redemption date from ti1e funds on
deposit in the Trust Account. Such payments shall be made at least one (1) Business Day before the
relevant Interest Payment Date or such specified redemption date. The Debtor shall malce payments
to ti1e registered Noteholder on 1l1e applicable Record Date. Each payment of interest and principal
on any Note shall be paid by check to each Noteholder's address located Inside the United States as
provided to ti1e Debtor in writing.

(f) PAYMENTS TO NOTEHOLDERS. Each payment with respect to a Note shall be paid
to the Noteholder.
(g) EXCESS FUNDS. After repayment of all Notes, and of all trustee fees, Administrative
Fees, and oti1er fees and expenses, if applicable, as directed in writing by the Debtor, the Trustee
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shall distribute any remaining monies on deposit in the Trust Account to the Debtor free ofthe lien
of this Note Agreement.
(h) RIGHTS TOPA YMENTS. The rights ofthe Noteholders to receive payments in
respect of their Notes, and all rights and interests of the Noteholders in and to such payments, shall
be as set forth in this Note Agreement Neither the Noteholders of any class of Notes nor any party
hereto shall in any way be responsible or liable to the Noteholders of any other class of Notes in
respect of amounts properly previously distributed on the Notes.

(i) Any amounts which the Debtor requests the Trustee to wire pursuant to this Note
Agreement shall be wired by the Trustee as directed by the Debtor on the day the executed
certification or other request in form and substance as required by this Note Agreement is received
by the Trustee if such certi:fication or request is received before 1 I :00 a.m. Mountain Time, and if
not so received, on the next following Business Day.
SECTION 5.09

ADMINISTRATION AGREEMENT; SERVICING AGREEMENT.

The Trustee is not a party to, and bas no responsibility for the duties and obligations of any
party to, the Adrnirlistration Agreement or tl1e Servicing Agreement.
ARTICLE VI
DEFAULT
SECTION 6.01

EVENTS OF DEFAULT.

With respect to tl1e Notes (Series I) and except as provided in Section 6.01, each of the
following events and occurrences shall constitute an "Event of Default" under tltis Note Agreement:
(a) Debtor shall default in the payment or prepayment when due of any principal or interest
on any Note (Series I), or Debtor shall fail to malce any payment or deposit when required
hereunder, and such default or failure shall continue unremedied for fifteen (15) days;

(b) Subject to Section 4.02, any representation or warranty made by Debtor in any
Transaction Document securing the Notes (Series I) shall have been incorrect in any material
respect when made or confirmed, or any certificate or determination ofDebtor furnished hereunder
or in connection with the Notes (Series I) was false or misleading as ofthe date made in any
material respect, and which within 30 days of notice by the Trustee, the Debtor fails to cure such

inaccuracy;
(c) Debtor materially breaches any other covenant or provision oftltis Note Agreement with
respect to the Notes (Series 1) and such breach continues unremedied for a period of30 days after
receipt of notice from a Noteholder or the Trustee, and in the case of a notice from a Noteholder, the
Debtor shall provide a copy of such notice to the Trustee pursuant to Section 6 .08;
(d) Debtor materially breaches any of the terms, conditions or its obligations in tl1e
Servicing Agreement or the Administration Agreement with respect to the Notes (Series I) and such
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breach continues unremedied for a period of thirty (30) days after notice from the Servicer or the
Administrator, as applicable;
(e) Any judgment against the Debtor or any attachment, levy or execution against any
material portion of its respective properties for which an amount in excess of twenty five percent
(25%) oftlle Debtor's total assets shall remain unpaid, or shall not be discharged of record, or
bonded, for a period of ninety (90) days or more after its entry, issue or levy, as the case may be;
(f) The Debtor shall be unable, or generally fail to pay, or admit in writing its inability or
lmwi!lingness to pay its debts as they mature or become due;
(g) The Debtor shall make any assignment for the benefit of creditors, or a trustee, receiver
or liquidator shall be appointed for the Debtor or for any of their property, or the commencement of
any case or proceedings by the Debtor under any bankruptcy, reorganization, arrangement of debt,
insolvency, readjustment of debt, receivership, iiquidation or dissolution law or statute or the
commencement of any such case or proceedings without the consent of the Debtor and such
proceeding shall continue undischarged for a period of ninety (90) days;
01) Debtor ceases to do business for any reason whatsoever or institutes any proceeding for
its dissolution or termination;

(i) A moratorium shall be agreed to or declared in respect of any indebtedness ofDebtor, or
any governmental authority or agency shall have seized, compulsorily purchased or appropriated all
or a substantial part of the assets of Debtor;

GJ It becomes unlawful for Debtor to perform any material obligation hereunder or lU1der
other documents executed in connection herewith; or
(k) The occurrence of a Collateral Coverage Default and the continuation of such default
unremedied for a period exceeding five (5) days following the Debtor's delivel)' of a report to the
Trustee, pursuant to Section 3.0501), which shows that there is a Collateral Coverage Default.
SECTION 6.02

NOTEIWLDER'S DIRECTION UPON DEFAULT.

The Trustee shall not be deemed to have notice of an Event of Default tmless the Trustee has
actual knowledge or has received written notice thereof to the same extent as required in Section
6.05. Upon acquiring actual knowledge or receiving written notice thereof, the Trustee shall give
notice, except to the extent otherwise set forth in Section 6.05, to the Noteholders and, if an Event
ofDefault shall occur and be continuing, (a) the Trustee may, in its sole discretion and (b) subject to
Section 6.02(c), the Trustee shall upon written request ofNoteholders of Outstanding Applicable
Notes evidencing more than fifty percent (50%) ofthe principal due on the Outstanding Applicable
Notes, by notice to Debtor declare all Applicable Notes together with accrued interest and any other
sum payable hereunder, to be immediately due and payable (and the same shall thereupon become
due and payable without presentment, demand, protest or notice of any ldnd, other than are hereby
expressly required by tllis Section 6.02, all of which are hereby expressly waived by Debtor). Upon
such acceleration, in addition to the other remedies set forth in Section 6.03:
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(a) The Trustee may liquidate all funds in the Trust Account related to the Applicable Notes
(and all related funds that may thereafter be deposited in such Trust Account) and the Permitted
fuvestrnents related to the Applicable Notes. Upon such liquidation, the proceeds realized from any
such liquidation shall be applied by the Trustee on the next futerest Payment Date on which the
Applicable Notes are Outstanding in the following order of priority:
(i)
First, to the payment of all of Trustee's fees, costs and expenses incurred by
it or incurred by acting on behalf of the Noteho!ders of the Applicable Notes in enforcing its
rights and remedies hereunder (including, without limitation, its attorneys' fees and
expenses);
Second, to the payment of any unpaid fee that is payable, based solely on the
(ii)
records of the Debtor, as reported by the Debtor to the Trustee, to (A) the bank acting as the
custodian for the Lock Box Accotmt with respect to the Applicable Notes and (B) the
Servicer and Administrator for services performed under the Servicing Agreement and the
Administration Agreement with respect to the Collateral for the Applicable Notes following
its pledge to the Trustee hereunder;
(iii)
Third, to the payment of all of the costs and expenses ofthe Noteholders of
the Applicable Notes incurred in enforcing their rights and remedies hereunder (including,
without limitation, their attorneys' fees and expenses) or under the other related Transaction
Documents, based on appropriate certificates of the Noteholders attaching a court order and
other evidence of such amounts;
(iv)
Fourth, to ti1e payment to the Noteholders of the Applicable Notes, based
solely on the records ofthe Debtor, as reported by ti1e Debtor to the Trustee, pro rata, ti1e
amount then owing or unpaid under the Note for interest and then principal; and
(v)
Fifth, to the extent available, to the payment to Debtor, its successors or
assigns, or to whomever may be lawfully entitled to receive same any remaining proceeds of
such liquidation.
(b) The Trustee sha!l apply all payments received thereafter with respect to the Receivables
or other Collateral securing the Applicable Notes in the order of priority set forth in Paragraph
6. 02( a) above.
(c) Upon providing to the Trustee adequate indemnity for costs, expenses and liability, the
Trustee shall take any and all actions permitted by law to realize upon their security interest in tbe
Collateral securing the Applicable Notes and otherwise exercise remedies and undertake all actions
as may be desirable or necessary to recover all amounts due and owing Noteholders of the
Applicable Notes;
{d} The Trustee may, and upon the written instruction ofNoteholders of Outstanding
Applicable Notes evidencing more than fifty percent (50%) of the principal due on the Outstanding
Applicable Notes shall, exercise all of the Debtor's rights, but not its obligations, l.l11der the terms of
the Servicing Agreement, the Purchase Agreement and the other Transaction Documents with
respect to the Applicable Notes; and
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(e) The Trustee may, and upon the written instruction ofNoteholders of Outstanding
Applicable Notes evidencing more than fifty percent (50%) oftlle principal due on the Outstanding
Applicable Notes shall, waive the Event of Default, except failure to pay principal and interest when
due, provided that no waiver of any Event of Default shall constitute a waiver of any other or any
succeeding Event of Default or of the continuance of the Event of Default so waived except in
accordance with the terms of the waiver.

SECTION 6.03

REMEDIES.

(a) Pursuant to the Debtor's collateral assignment of all of its interest in the Collateral to !he
Trustee, and pursuant to the Servicing Agreement, Debtor agrees that the Trustee may, upon
occurrence of an Event of Default, cause the Servicer or a successor Servicer to collect, at the
Debtor's expense, all amounts due or to become due under the Collateral securing the Applicable
Notes. In connection witl1 such collections, tl1e Debtor agrees that the Trustee may tal\e or direct
such action as the Trustee may deem necessary or advisable to enforce collection or liquidation of
such Collateral.

(b) If an Event of Default occurs and is continuing, the Tmstee may recover judgment in its
own name and as trustee of an express trust against the Debtor for the whole amount owing with
respect to fue Applicable Notes and the amounts provided for in Section 5.08.
(c) Upon the occurrence of any Event of Default, Trustee may, and shall upon the direction
of the Noteholders as provided in Section 6.02 above, exercise any ofthe rig!Jts provided for in this
Note Agreement (including Section 6.02), or at law or equity, including, without limitation, aU the
rights and remedies of a secured party under the UCC. The Trustee shall be obligated to act only
upon receipt of full and adequate indemnification from Noteholders of the Applicable Notes for any
and all costs and liabilities tl1at may result from exercise of such remedies prior to undertalcing any
thereof, and appropriate certifications evidencing that such Persons constitute Noteholders.
(d) At any time after a declaration of acceleration has been made pursuant to Section 6.02
and before a judgment or decree for payment of the money due has been obtained by the Trustee as
provided herein, tl1e Noteholders of Outstanding Applicable Notes evidencing more than :fifty
percent (50%) of the principal due on tl1e Outstanding Applicable Notes, by written notice to the
Debtor and tl1e Trustee, may rescind and annul such declaration and its consequences if:
(i)

tl1e Debtor has paid or deposited with the Tmstee a sum sufficient to pay:
(A) all overdue installments of interest on such Applicable Notes,

(B) the principal of and premium, if any, on such Applicable Notes which
have become due otherwise than by such declaration of acceleration and interest
th.ereon at tl1e respective rates borne by such Applicable Notes,
(C) to the extent that payment of such interest is lawful, interest upon overdue
installments of interest at the respective rates borne by such Applicable Notes, and
(D) all snms paid or advanced by the Trustee hereunder and tl1e reasonable
compensation, expenses, disbursements and advances of the Trustee, its agents and
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counsel, in each case, with respect to such Applicable Notes; and all Events of
Default, other than the nonpayment of the principal of such Applicable Notes which
have become due solely by such acceleration, have been cured or waived as provided
in this Note Agreement. No such rescission shall affect any subsequent Events of
Default or impair any right consequent thereon.
SECTION 6.04

TRUSTEE MAY FILE PROOFS OF CLAIM.

(a) In case of the pendency of any receivership, insolvency, liquidation, bankruptcy,
reorganization, arrangement, adjustment, composition or other judicial proceeding relative to the
Debtor or any other obligor upon the Notes or the property of the Debtor or of such other obligor or
their creditors, the Tmstee (irrespective of whether the principal of the Notes of any class or series
shall tl1en be due and payable as therein expressed or by declaration or otherwise and irrespective of
whether the Trustee shall have made any demand on the Debtor for the payment of overdue
principal, premium, if any, or interest) shall be entitled and empowered, by intervention in such
proceeding or otherwise:
(i)
to file and prove a claim for the whole amount, or such Jesser an1ount as may
be provided for in the Applicable Notes, of principal and interest, if any, owing and unpaid
in respect of the Applicable Notes and to file such other papers or documents as may be
necessary or advisable in order to have the claims of the Trustee (including any claim for the
reasonable compensation, expenses, disbursements and advances of the Trustee and its
agents and counsel) and of the Noteholders allowed in such judicial proceeding; and
(ii)
to collect and receive any money or other property payable or deliverable on
any such claims and to distribute the same; and any custodian, receiver, assignee, trustee,
liquidator, sequestrator (or other similar official) in any such judicial proceeding is hereby
authorized by each Noteholder to rnalce such payments to the Tmstee, and ifthe Trustee
shall consent to the making of such payments directly to the Noteholder, to pay to the
Trustee any amoU!lt due to it for the reasonable compensation, expenses, disbursements and
advances of the Trustee and any predecessor Tmstee, their agents and counsel, and any other
amounts due the Trustee or any predecessor Trustee.
(h) Nothing herein contained shall be deemed to authorize the Trustee to authorize or

consent to or accept or adopt on behalf of any Noteholder any plan of reorganization, arrangement,
adjustment or composition affecting t11e Applicable Notes or the rights of any Noteholder thereof, or
to authorize the Trustee to vote in respect ofthe claim of any Noteholder of an Applicable Note in
any such proceeding.
(c) In any proceedings brought by the Trustee (and also any proceedings involving the
interpretation of any provision of t11is Indenture to which the Trustee shall be a party), the Trustee
shall be held to represent all the Noteholders of the Applicable Notes, and it shall not be necessary
to make any Noteholder oftl1e Applicable Notes parties to any such proceedings.
SECTION 6.05

NOTICE OF EVENTS OF DEFAULT.

Within ninety (90) days after the occurrence of any Event of Default hereunder with respect
to the Applicable Notes, the Trustee shall transmit to the Noteholders notice of such Event of
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Default hereunder !mown to the Trustee, unless such Event of Default shall have been cured or
waived. Such Event of Default shall be treated as known to the Trustee only when actual
knowledge of such Event of Default is obtained by any officer within the Corporate Trust
Department of the Trustee responsible for the administration ofth:is Agreement and the trust created
hereby to whom such matter is referred because of such officer's !mowledge of and familiarity with
the particular subject. Except in the case of an Event of Default consisting of a default in the
payment ofthe principal of or interest with respect to any Applicable Note, the Trustee shall be
protected in withholding such notice if and so long as an authorized officer of the Tmstee in good
faith detem1ines that the withl10lding of such notice is in the interest ofthe Noteholders. The
Tntstee shall not give notice of an Event of Default consisting of a default in the payment of the
principal of or interest with respect to any Applicable Note until at least sixty (60) days have passed
since its occurrence, but such notice shall be given not later than ninety (90) days after such
occurrence.

SECTION 6.06

TRUSTEE MAY ENFORCE CLAIMS WITHOUT POSSESSION OF
NOTES.

All rights of action and claims under this Note Agreement or the Applicable Notes may be
prosecuted and enforced by the Tmstee without the possession of any of the Applicable Notes or the
production thereof in any proceeding relating thereto, and any such proceeding instituted by the
Trustee shall be brought in its own name as trustee of an express trust, and any recovery of
judgment shall, after provision for the payment of the reasonable compensation, expenses,
disbursements and advances of the Trustee, its agents and counsel, and any unpaid fees, expenses,
costs and other amounts due as set forth in Section 6.02, be for the ratable benefit of the
Noteholders in respect of which such judgment has been recovered.

SECTION 6.07

LIMITATION ON SUITS.

(a) No Holder of any Applicable Note shall have any rig}1t to institute any proceeding,
judicial or otherwise, with respect. to this Note Agreement, or for the appointment of a receiver or
trustee, or for any other remedy hereunder, unless:
(i)
such Noteholder bas previously given written notice to the Trustee of a
continuing Event of Default with respect to Applicable Notes of the same series, and
certifYing that such Person is a Noteholder;
(ii)
the Noteholders of Outstanding Applicable Notes evidencing not less than
twenty five percent (25%) of the principal due on the Outstanding Applicable Notes shall
have made written request to the Trustee to institute proceedings in respect of such Event of
Default in its own name as Trustee hereunder;
(iii)
such Noteholder or Noteholders have offered to the Trustee reasonable
indemnity against the costs, expenses and liabilities to be incurred in compliance with such
request;

(iv)
the Trustee for sixty (60) days after its receipt of such notice, request and
offer of indemnity has failed to institute any such proceeding; and
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(v)
no clirection inconsistent with such written request has been given to the
Trustee during such 60-day period by the Noteholders of Outstanding Applicable Notes
evidencing more than fifty percent (50%) of the principal due on the Outstanding Applicable
Notes;
(vi)
No individual Noteholder, nor any group or committee ofNoteholders, shall
have any right in any manner whatever by virtue of, or by availing of, any provision of this
Note Agreement or any Note to affect, disturb or prejudice the rights of any other
Notebolders, or to obtain or to seek to obtain priority or preference over any other
Noteholders or to enforce any right under this Note Agreement or any Note, except in the
manner herein provided and for the equal and ratable benefit of all the Noteho!ders.
SECTION 6.08

NOTICES PROVIDED TO THE TRUSTEE

In the case of any notice under tl:t.is Article VII to be provided to the Debtor by the Servicer,
Administrator or a Noteholder, upon receipt of such notice the Debtor shall promptly provide to the
Trustee a copy of such notice.

ARTICLE VII
TERMINATION OF NOTE AGREEMENT
SECTION 7.01

DEPOSIT OF PAYMENT.

W11en the Debtor has delivered to the Trustee a statement that it does not iotend to authorize
any further series or classes of Notes under tllis Note Agreement and all Outstanding Notes have
become due and payable and the Debtor deposits with the Trustee funds, as permitted by the terms
of t!lis Nate Agreement including all supplemental note agreements, sufficient to pay at their stated
maturity the principal and accrued and unpaid interest of all Outstanding Notes, and the Debtor
deposits with the Trustee or pays, or adequate provision has been made for, all otl1er sums payable
under this Note Agreement and all supplemental note agreements, then this Note Agreement and all
supplemental note agreements and the trusts created t!1ereby shall, subject to Section 5.08 above,
cease to be of force and further effect and shall tern:t.inate. The Trustee shall join in the execution of
a docmnent prepared by tl1e Debtor and reasonably acceptable to the Trustee aclmowledging
satisfaction and discharge of this Note Agreement and all supplemental note agreements on request
of the Debtor.
SECTION 7.02

APPLICATION OF FUNDS.

The Trustee shall hold in trust for the benefit oftl1e Noteholders all amounts deposited
pursuant to Section 7.01 (and all iovestments of such amounts). The Trustee shall apply such
deposited amounts in accordance with Section 5.08(a) oftlus Note Agreement.
SECTION 7.03

REINSTATEMENT.

If the Trustee is unable to apply any amounts deposited in accordance with Section 8.01 by
reason of any order or judgment of any court or governmental authority er\ioining, restraining or
otherwise prol:t.ibiting such application, then the Debtor's obligations under this Note Agreement

39

Seaman Declaration Ex A Page 43

Case 8:09-cv-00818-DOC-RNB Document 739-1 Filed 06/11/12 Page 12 of 12 Page ID
#:17342

shall be revived and reinstated as though no deposit had occurred pursuant to this Article vm, until
such time as the Trustee is pennitted to apply all such amounts in accordance with Section 7 .02;
provided, however, that ifthe Debtor makes any payment of principal of or interest on any Note
following the reinstatement of its obligations, the Debtor shall be subrogated to the rights of the
Noteholders to receive such payment from the amounts held by the Trustee after payment in full to
the Noteholders.
SECTION 7.04

UNCLAIMED FUNDS.

The Debtor shall be entitled to retain any unclaimed money, provided that Noteho!ders
entitled to the money shall continue to have a right to payment by the Debtor for payment as general
creditors unless an applicable abandoned property Jaw designates another Person.
ARTICLE VIII
AMENDMENTS AND SUPPLEMENTAL NOTE AGREEMENTS
SECTION 8.01

GENERAL.

Subject to Sections 8.02 and 8.03 below, this Note Agreement may be amended only by an
instrument in writing signed by tile Trustee and the Debtor which may waive any provision ofth.is
Note Agreement. Upon the execution of any amendment or supplemental note agreement under this
Article IX, tl1is Note Agreement shall be modified in accordance therewith, and such amendment or
supplemental note agreement shall form a part of this Note Agreement for all purposes; and every
Note tl1eretofore or thereafter issued hereunder shall be bound thereby.
SECTION 8.02

AMENDMENT WITHOUT CONSENT OF NOTEHOLDERS.

The Debtor and the Trustee may, witl1out t11e consent of or notice to any of the Noteholders,
enter into or amend any note agreement(s) supplemental to tilis Note Agreement for any one or
more of the following purposes:
(a) to cure any ambiguity or fonnal defect or omission in this Note Agreement;
(b) to grant to or confer upon the Trustee for ti1e benefit of the Noteho!ders any additional
benefits, rights, remedies, powers or authorities that may lawfully be granted to or conferred upon
the Noteholders or the Trustee;
(c) to subject to this Note Agreement additional revenues, properties or collateral;
(d) to evidence the appointment of a separate or co-Trustee or transfer agent or the
succession of a new Trustee hereunder;
(e) to provide for the issuance or redemption ofNotes pursuant to this Note Agreement,
including ti1e creation of the Trust Account and sub accounts with respect to such Notes;
(f) to amend this Note Agreement to allow for any Notes to be supported by a letter of
credit or insurance policy or a liquidity agreement;
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(g) to make any other change which is not to the material prejudice ofthe Noteho!ders, as
evidenced by an Officer's Certificate delivered to the Trustee;
(h) to provide for the assumption of the Debtor's obligations to the Noteholders of the Notes
in case of a merger or consolidation or sale of all or substantial] y all of the Debtor's assets;

(i) to provide for the creation, terms and provisions of any series of Notes (other than Notes
(Series I)) as provided in Article ill;
provided, however, that nothing in this Article IX shall permit, or be
construed as permitting, any modification of the trusts, powers, rights,
duties, remedies, immunities and privileges of the Trustee withont the
prior written approval of the Trustee, which approval shall be
evidenced by execution of a snpplemental note agreement.

SECTION 8.03

AMENDMENT WITH CONSENT OF NOTEHOLDERS.

Exclusive of amendments and supplemental note agreements covered by Section 8.02 and
subject to the terms and provisions contained in this Section 8.03, the Noteholders of Outstanding
Notes evidencing more than fifty percent (50%) of the principal due on the Outstanding Notes shall
have the right, from time to time, to consent to and approve the execution by the Debtor and the
Trustee of such other Note Agreement supplemental hereto as shall be deemed necessary and
desirable by the Trustee for the purpose of modifying, altering, amending, adding to or rescinding,
in any particular, any of the terms or provisions contained in this Note Agreement or in any
supplemental note agreement; provided, !zowever, if such modified, altered, amended, added or
rescinded provision applies only to a particular series of Notes, or the rights ofthe Notebolders of
only a particular series would be modified, the consent of the Noteholders of Outstanding Notes
evidencing more than fifty percent (50%) of the principal due on the Outstanding Notes of only
such series shall be required, and, provided further, that nothing in this Article IX shall permit, or be
construed as permitting:
(a) without the consent of all Noteholders affected thereby,
(i)
an extension of the maturity date of the principal of or a change in the interest
rate on any Note other than in accordance with the tem1s of t11is Note Agreement;
(ii)
a reduction in the principal amount due on any Note or alteration of the
manner or rate of accrual of interest thereon;
(iii)

a privilege or priority of any Note over any other Note;

(iv)
a reduction in the aggregate principal amount ofthe Notes required for
consent to a supplemental note agreement or modification, alteration, amendment, addition
to or rescission of this Note Agreement;
(v)
the creation of any lien on the Collateral securing the Notes except as
otheJWise provided herein; or
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(vi)
any modification of the trusts, powers, rights, obligations, duties, remedies,
immunities and privileges of the Trustee without the prior written approval of the Trustee.
It shall not be necessary for the consent of the Noteholders under tlris Article IX to approve
the particular form of any proposed amendment or supplemental note agreement, but it shall be
sufficient if such consent approves the substance thereof.
SECTION 8.04

EXECUTION OF AMENDMENTS

In executing, or permitting the additional trusts created by, any amendment permitted by !Iris
Article IX or the modifications thereby of the trusts created by tiris Note Agreement, the Trustee
shall be entitled to receive, and shall be fully protected in relying upon, an opinion of cotmsel
stating that tire execution of such amendment is authorized or permitted by this Note Agreement.
The Trustee may, but shall not be obligated to, enter into any such amendment that affects the
Trustee's own rights, duties, liabilities or immunities under tiris Note Agreement or otherwise.

SECTION 8.05

NOTICE TO NOTEHOLDERS.

After an amendment or supplemental note agreement under this Article IX becomes
effective, the Trustee, at the Debtor's expense, shall mail to each Notebolder, at the address set forth
in ti1e certified copy of the Note Register provided by the Debtor to the Trustee, a notice briefly
describing the amendment or supplemental note agreement; provided that no notice shall be
required to Noteholders of a Class with respect to a supplemental note agreement the sole function
of which is to create an additional Class the collateral for which is entirely separate Ji-om ti1e
collateral for ti1e existing Class.
SECTION 8.06

RIGHTS OF NOTEHOLDERS NOT IMPAIRED.

Notwitirstanding any other provision of this Note Agreement, but subject to Article VI,
Section 6.02(e), and Section 9.02, the right of any Noteholder to receive payment of the principal
amount, Redemption Price or interest, if any, in respect of the Notes held by such Noteholder, on or
after the respective due dates expressed in the Notes or any date of redemption, or to bring suit for
the enforcement of any such payment on or after such respective dates, shaii not be impaired or
affected adversely without tl1e consent of each such Noteholder.
SECTION 8.07

REQUIRED CERTIFICATIONS; RELIANCE

Notwithstanding any provision ofthis Agreement, if any Person purporting to be a
Noteho!der wishes to exercise its rights or remedies hereunder or seeks to give the Trustee any
notice, direction, instruction, consent or other communication, such Person shall be entitled to do so
upon delivery to the Trustee of a statement certifying that such Person is a Noteholder and including
information as to ti1e series and class, principal balance, interest rate, date of issuance and maturity
of the Notes. Before the Trustee shall be obligated to take any action pursuant to any notice,
direction, instruction, consent or other communication, the Debtor shall deliver to the Trustee a
certified copy of the Note Register and the information pertaining to the Notes described above in
order to enable the Trustee to confirm the identity and status of the Person as a Noteholder. The
Trustee shall be entitled conclusively to rely upon any such certified copies and infOrmation
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described herein in confinning the identity and status of a Noteholder or in taking any action based
on any such notice, direction, instruction, consent or otber communication.

ARTICLE IX
MISCELLANEOUS
SECTION 9.01

GOVERNING LAW.

This Agreement shall be governed by and construed in accordance witb tbe internal Jaw of
the State of California wit4out regard to applicable conflicts of Jaw principles.

SECTION 9.02

WAIVER.

The Debtor hereby waives notice of acceptance of this Note Agreement and also
presentment, demand, protest and notice of dishonor of any and all of its Obligations herein or in
the Notes, or other Transaction Documents, and promptness in commencing suit against any party
hereto or liable thereon, and in giving any notice to or of making any claim or demand hereunder
upon the Debtor. No failure on the part of Trustee to exercise, and no delay in exercising, any right
hereunder or with respect to the obligations shall operate as a waiver thereof; nor shall any single or
partial exercise of any rights hereunder or witb respect to the Obligations preclude any other right.
No waiver of any Event ofDefault shall constitute a waiver of any other or any succeeding Event of
Default or of the continuance of the Event of Default so waived except in accordance with the terms
oftbe waiver. The remedies herein provided are cumulative and not exclusive of any remedies
provided by law or equity.

SECTION 9.03

NOTICES.

(a) Any notice hereunder shall be in writing and shall be personally delivered or transmitted
by facsimile, postage prepaid registered mail, return receipt requested, or overnight delivery service
addressed to the party receiving such notice at the following address: If to Debtor :
Medical Provider Financial Corporation ill
2100 South State College Blvd.
Anaheim, CA 92806
Telephone: 1-714-935-3100
Facsimile: 1-714-935-3114

If to Trustee:
Wells Fargo Bank, National Association
MACN9311-16!
Sixth Street and Marquette Avenue
Minneapolis, MN 55479
Attention: Corporate Trust Services -Asset-Backed Administration
Telephone: (612) 667-8058
Facsimile: (612) 667-3464
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All notices and other communications shall be deemed to have been duly given on the date
of delivery if delivered personally, on the date five (5) days after if transmitted by mail, in the case
of a telecopy, telex, telegram, or cable, at the time sent, provided that any notice to be given to the
Trustee shall be effective only when received. Any party may change its address for proposes
hereof by written notice to the other.
(b) The Debtor or the Trustee by notice to the otl1er may designate additional or different
addresses for subsequent notices or communications. Failure to mail a notice or communication to
a Noteholder or any defect in it shall not affect its sufficiency with respect to other Noteholders.
Except as otherwise provided, if a notice or communication is mailed in the manner provided above,
it is duly given, whether or not received by the addressee. If the Debtor mails a notice or
communication to the Noteholders, it shall mail a copy to the Trllstee.
SECTION 9.04

TRUSTEE TO ACT ON INSTRUCTIONS

The Trustee shall rely on the written instructions oftbe Debtor signed by its President, Chief
Executive Officer, Chief Operating Officer, Chief Accounting Officer or a Vice President or any of
their designees, directing tl1e Trustee to talce certain actions or to refrain from taking certain actions.
In addition, the Trustee may, at its option, request a certificate stating that in the opinion of the
signers, all conditions precedent, if any, provided for in t!lis Note Agreement relating to the
proposed action have been complied with. The Trustee also may, at its option, request an opinion
of counsel reasonably acceptable to the Trustee stating that, in the opinion of such counsel, all
conditions precedent, if any are provided for in this Agreement, to such action have been complied
with.
SECTION 9.05

CERTIFICATE AND OPINION AS TO CONDITIONS PRECEDENT.

Upon any request or application by the Debtor to the Trustee to take any action under this
Note Agreement, the Debtor shall furnish to the Trustee:
(a) a written certificate signed in the name ofthe Debtor by its President, CruefExecutive
Officer, CruefOperating Officer, or a Vice President, and delivered to the Trustee stating that, in
the opinion ofthe signers, all conditions precedent, if any, provided for in this Note Agreement
relating to the proposed action have been complied with; and
(b) an opinion of counsel reasonably acceptable to the Trustee stating that, in the opinion of
such counsel, all such conditions precedent have been complied with; provided tl1at in the case of
any such request or application as to which the furnishing of such documents is specifically required
hy any provision of this Note Agreement relating to such particular application or request, no
additional certificate or opinion need be furnished.
SECTION 9.06

SEVERABILITY.

Any provision of this Note Agreement wruch is prollibited or unenforceable iri any
jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions of this Note Agreement or affecting
tl1e validity or enforceability of such provision in any other jurisdiction.
·
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NONLIABILITY OF DIRECTORS; NO GENERAL OBLIGATION.

It is hereby expressly made a condition of this Note Agreement that any agreements,
covenants, or representations herein contained or contained in the Notes or supplemental note
agreements do not and shall never constitute or give rise to a personal or pecuniary liability or
charge against the incorporators, officers, employees, agents, or directors oftl1e Debtor. Nothing
contained in this Section, however, shall relieve the Debtor from the observance and perrormance of
the several covenants and agreements on its part herein contained.

SECTION 9.08

SCOPE OF DEBTOR'S LIABILITY.

Anytlling herein to the contrary notwithstanding:
(a) The Debtor shall remain liable under the Notes, Servicing Agreement and the otl1er
Transaction Documents and all other agreements included in the Collateral to the extent set forth
therein to ped'orm all of its duties and obligations thereunder to the same extent as iftb.is Note
Agreement has not been executed; and
(b) The exercise by the Trustee of any offue rights hereunder shall not release the Debtor
from any of its duties or obligations lU1der the Note, the Receivables, or other Transaction
Documents and all oilier agreements included in fue Collateral.

SECTION 9.09

ASSIGNMENT.

Except as set forth in Section 5.03, the Trustee may assign or transfer tllis Note Agreement
or transfer therewith the whole or any part of the security hereunder only witl1 the prior written
consent of the Noteholders holding Notes evidencing more fuan 50% oftl1e principal due on the
Outstanding Notes. The Debtor shall not be entitled to transfer its rights and obligations hereunder
without the prior written consent ofthe Trustee and the Noteholder holding Notes evidencing more
than 50% ofthe principal due on the Outstanding Notes.

SECTION 9.10

WHEN THE DEBTOR MAY MERGE OR TRANSFER ASSETS.

(a) The Debtor shall not consolidate with or merge with or into any other Person (other tl1an
in a merger or consolidation in which the Debtor is the surviving Person), unless:
(i)
the Person (if other than the Debtor) fanned by such consolidation or into
which the Debtor is merged or the Person which acquires by conveyance, transfer or lease
the properties and assets of tl1e Debtor substantially as an entirety shall be a corporation,
limited liability company, partnership or trust organized and validly existing lU1der the laws
of the United States or any State fuereof or the District of Columbia, and shall expressly
assume by a supplemental note agreement, executed and delivered to the Trustee in form
reasonably satisfactory to the Trustee, the due and punctual payment of the Obligations and
Redemption Price, if any, on fue Notes, according to fueir tenor, and tl1e due and punctual
ped'ormance of all of the covenants and obligations of the Debtor under the Notes and this
Note Agreement, and shall have provided for conversion rights in accordance with this Note
Agreement; and
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(ii)
immediately after giving effect to such traru;action, no Event ofDefault or
any event, condition or occurrence that after notice or lapse of time or both, would constitute
an Event of Default shall have occurred and be continuing
(b) The successor Person formed by such consolidation or into which the Debtor is merged
shall succeed to, and be substituted for, and may exercise every right and power of, the Debtor
under this Note Agreement with the same effect as if such successor had been named as tl1e Debtor
herein; and thereafter, except in the case of a lease, the Debtor shall be discharged from all
obligations and covenants under this Note Agreement and the Notes.
SECTION 9.11

SECTION REFERENCES.

All references to Articles, Sections, Subsections, or Clauses in this note Agreement are a
reference to an Article, Section, Subsection or Clause of this Note Agreement unless otherwise
stated.

IN WITNESS WHEREOF, the parties hereto have caused tllis Note Agreement to be duly
executed by their authorized representatives as of the date first written above.
DEBTOR:

TRUSTEE:

WELLS l?ARGO BANK, NATIONAL ASSOCIATION, as
Trustee
Nrun_e_:
_________________________
By:
Title:
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immediately after giving effect to such transaction, no Event of Default or

any event, condition or occurrence that after notice or lapse of time or both, would constitute
an Event of Default shall have occurred and be continuing
{b) The successor Person formed by such consolidation or into which the Debtor is merged
shall succeed to, and be substituted for, and may exercis.e every right and power of, the Debtor
under this Note Agreement with the same effect ns if such successor had been named as the Debtor
herein; and thereafter, except in the case of a lease, the Debtor shall be discharged from all
obligations and covenants under this Note Agreement and the Notes.

SECTION 9.11

SECTION REFERENCES.

All references to Articles, Sections, Subsections, or Clauses in this note Agreement are a
reference to an Article, Section, Subsection or Clause of this Note Agreement unless otherwise
stated.
IN WITNESS WHEREOF, the parties hereto have caused this Note Agreement to be duly
executed by their authorized representatives as of the date first written above.

DEBTOR:

MEDICAL PROVIDER FINANCIAL CORPORATION III
By: _______________________
Name:
Title:

TRUSTEE:

WELLS FARGO BANK, NATIONAL ASSOCIATION, as

::~t(l~

Name~~
Tltle:

VICG Pmalden!
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EXHilliT A-1
RECEIVABLE ACQUISITION CERTIFICATE
This Receivable Acquisition Certificate is submitted pursuant to the provisions of
Section 5.08(a)(ii)(E) of the Note Issuance and Security Agreement, dated as of June 27,2005,
(the" Agreement"), between Medical Provider Financial Corporation ill, a Nevada corporation
(the "Debtor") and Wells Fargo Bank, NATIONAL ASSOCIATION as Trustee (the "Trustee").
All capitalized terms used in tilis Certificate and not oti1erwise defined herein shall have the
same meanings given to such terms in the Agreement. In your capacity as Trustee, you are
hereby authorized and requested to disburse to the Debtor the sura of$
for the
acquisition of Eligible Receivables. With respect to the Eligible Receivables so to be acquired,
ti1e Debtor hereby certifies as follows:
1. The receivables to be acquired are Eligible Receivables, and the wiring instructions
and related information are specified in Schedule A attached hereto (the "Acquired Eligible
Receivables") and the infonnation therein is true and cmtect.

2. If applicable, the requirements of Section 3.04 of the Agreement will be met upon the
acquisition of the Acquired Eligible Receivables.
3. Each Acquired Eligible Receivable is an Eligible Receivable authorized so to be
acquired by the Agreement.
4. You have been previously, or are herewith, provided with the following items:
(a) a copy of the Purchase Documents between the Debtor and the seller of the
Acquired Eligible Receivables (the "Seller") with respect to the Acquired Eligible Receivables
(original copy maintained on file with the Debtor on behalf of the Trustee); and
(b) instruments duly assigning the Acquired Eligible Receivables to the Trustee
pursuant to the Note Agreement.
5. The Debtor is not, on ti1e date hereof, in default under the Agreement or in the
performance of any of its covenants and agreements made in tl1e Purchase Documents relating to
the Acquired Eligible Receivables, and, to the best !mowledge ofthe Debtor, the Seller is not in
default in the performance of any of its covenants and agreements made in the Purchase
Documents applicable to the Acquired Eligible Receivables, and the Agreement and the
covenants and agreements made in ti1e Purchase Documents are enforceable in accordance with
their terms, except as enforceability may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium or other sinlllar laws now or hereafter in effect affecting the
enforcement of creditors' rights in general and except as such enforceability may be linlited by
general principles of equity (whether considered in a proceeding at law or in equity).
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6. All afthe conditions specified in the Purchase Agreement applicable to the Acquired
Eligible Receivables and the Agreement far the acquisition of the Acquired Eligible Receivables
and the disbursement hereby authorized and requested have been satisfied.
7. If an Eligible Receivable currently pledged to the Trustee is being sold in exchange
for an Acquired Eligible Receivable, the final expected maturity date of such Acquired Eligible
Receivable shall be substantially similar to that of the Eligible Receivable being sold and such
sale and exchange will not adversely affect the ability of the Trustee to make timely principal
and interest payments under the Agreement on theNotes.

8. The proposed use of moneys in the Trust Account as directed by the Debtor to
acquire the Acquired Eligible Receivables is in compliance with the provisions of the
Agreement.
9. The Administrator has conducted such UCC searches as it has deemed prudent with
respect to such Acquired Eligible Receivables, and such searches indicate that such Acquired
Eligible Receivables are free and clear of all liens and security interests. The Debtor or the
Administrator on your behalf is retaining such UCC searches.

10. The Debtor will use the funds disbursed pursuant to this Certificate solely in
connection with the acquisition and pledge of the Acquired Eligible Receivables pursuant to the
Agreement.
The undersigned is authorized to sign and deliver tins Certificate an behalf ofthe Debtor.

WlTNESS my hand tbis _ _ day of _ _ _ _ _.

MEDICAL PROVIDER FINANCIAL CORPORATION III
By: _______________________

·----------------------------------------

Name:

Title:
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SCHEDULE A TO ExmBIT A-1
ACQUIRED ELIGIBLE RECEIVABLES

LIST OF ACQUIRED
ELIGIBLE
RECEIVABLES
[INSERT
INFORMATION]

~RING

INSTRUCTIONS

We hereby authorize and request you to wire funds per the following instructions to
Medical Provider Financial Corporation ill for tl1e purpose of acquiring the Acquired Eligible
Receivables:
Expected Net
Receivable Amount

Face Amount
gf.IS-.<!R~i.:l~g\:!!!1~-

$

$

$

Advance

Amount to be

Am.9.lmt

Wir.<!R.!!L(;!g,>mg
$

Wire Instructions:

Account#

ABA#

Withhold anticipated shortfall $_ _ __
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EXHIBIT A-2
NON-RECEIVABLE ASSET ACQUISITION CERTIFICATE

TI:lls Non-Receivable Asset Acquisition Certificate is subn:lltted pursuant to the
provisions of Section 5.08(a)(ii)(E) of the Note Issuance and Security Agreement, dated as of
May_, 2005, (the "Agreement"), between Medical Provider Financial Corporation ill, a
Nevada corporation (the "Debtor") and Wells Fargo Bank, NATIONAL ASSOCIATION, as
Trustee (the "Trustee"). Ail capitalized terms used in this Certificate and not otherwise defined
herein shall have the same meanings given to such tenus in the Agreement. In your capacity as
Trustee, you are hereby authorized and requested to disburse to the Debtor the smn of
$
for the acquisition of Non-Receivable Assets. With respect to the NonReceivable Assets so to be acquired, the Debtor hereby certifies as follows:
1.
The Non-Receivable Assets to be acquired are eligible as Collateral, and the
wiring instructions and related information are specified in Schedule A attached hereto (the
"Acquired Assets") and the information therein is true and correct.

2.

Each Acquired Asset is an Asset authorized so to be acquired by the Agreement.

3.

You have been previously, or are herewith, provided with the following items:
(a)

a copy of the agreement between the Debtor and the seller of the Acquired
Assets pursuant to which the Acquired Assets are being purchased;

(b)

instruments duly assigning the Acquired Assets to the Trustee pursuant to
the Agreement;

(c)

an opiruon from counsel in form and substance reasonably acceptable to
the Trustee to the effect that the Trustee will have a perfected security
interest in the Acquired Assets upon their acquisition by the Debtor;

(d)

copies of all applicable Bills of Sale or Assignments relating to the
Acquired Assets; and

(e)

to the extent the Acquired Assets are stock in a corporation, the applicable
stock certificates endorsed in blank and accompanying stock powers.

4.
The Debtor is not, on the date hereof, in default under the Agreement or in tl1e
performance of any of its covenants and agreements made in the purchase agreement relating to
the Acquired Assets, and, to the best knowledge of the Debtor, the seller of the Acquired Assets
is not in default in the performance of any of its covenants and agreements made in the purchase
agreement applicable to the Acquired Assets, and the Agreement and the covenants and
agreements made in the purchase agreement are enforceable in accordance with their terms,
except as enforceability may be linllted by applicable banlcruptcy, insolvency, reorganization,
moratorium or other similar Jaws now or hereafter in effect affecting the enforcement of
creditors' rights in general and except as such enforceability may be limited by general principles
of equity (whether considered in a proceeding at law or in equity).
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5.
All of the conditions specified in the purchase agreement applicable to the
Acquired Assets and tl1e disbursement hereby authorized and requested have been satisfied.

6.
The proposed use of moneys in the Trust Account as directed by the Debtor to
acquire the Acquired Assets is in compliance with the provisions of the Agreement.

7.
The Debtor has conducted such UCC searches [and searches of records of other
applicable governmental authorities covering ownership or lien matters] as it has deemed prudent
with respect to such Acquired Assets, and such searcl1es indicate that such Acquired Assets are
free and clear of all Hens and security interests, except those listed on Schedule A hereto. The
Debtor on your behalf is retaining sucb UCC and other searches.
8.
The Debtor will use the funds disbursed pursuant to tl1is Certificate solely in
connection with the acquisition and pledge ofthe Acquired Assets pursuant to the Agreement.
The undersigned is authorized to sign and deliver this Certificate on behalf of the Debtor.
WITNESS my hand tllis _ _ day of _ _ _ __

MEDICAL PROVIDER FINANCIAL CORPORATION

m

By:

----------------------

Name:______________
Title:-------------
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SCHEDULE A TO EXJIIBIT A-2

ACQUIRED ASSETS

[INSERT INFORMATION on documents delivered, including items consistent with
Section 3.05, and specify the type of Non-Receivable Asset.]

WIRING INSTRUCTIONS

We hereby aufuorize an.d request you to wire funds per the following instructions to
Medical Provider Financial Corporation III for the purpose of acquiring the Acquired Assets:
Fees and Expenses

Gross Purchase Price
$

$

Amount to be Wired at
Closing

$

Wire Instructions:

Account#
ABA#
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EXHIBIT A-3
COLLATERAL REPLACEMENT CERTIFICATE
This Collateral Replacement Certificate is submitted pursuant to the provisions of
Section 4.02 of the Note Issuance and Security Agreement, dated as of March_, 2005, (the
"Agreement"), between Medical Provider Financial Corporation ill, a Nevada corporation (the
"Debtor") and Wells Fargo Banlc, NATIONAL ASSOCIATION, as Trustee (the "Trustee"). All
capitalized terms used in this Certificate and not otherwise defined herein shall have the same
meanings given to such terms in tbe Agreement. With respect to the replacement Collateral, the
Debtor hereby certifies as follows:
1. The replacement Collateral constitutes [Eligible Receivables or Non-Receivable
Assets eligible as Collateral], and information specified in Schedule A attached hereto (the
"Replacement Collateral") and the information therein is true and correct.

2. If applicable, the requirements of Section 3.04 of the Agreement will be met upon the
acquisition of the Replacement Collateral.
3. Each item of Replacement Collateral is an Eligible Receivable or Non-Receivable
Asset authorized so to be acquired by the Agreement.

4. You have been previously, or are herewith, provided with the following items:
(a) a copy of the [Purchase Documents] [or other document pursuant to which the
Replacement Collateral is acquired by the Debtor] between the Debtor and the seller oftbe
Replacement Collateral (the "Seller") with respect to the Replacement Collateral (original copy
maintained on file with the Debtor on behalf ofthe Trustee);
(b) instruments duly assigning the Replacement Collateral to the Trustee pursuant
to the Note Agreement; and

(c) [if the Replacement Collateral is not a Receivable} an opinion from counsel in
form and substance reasonably acceptable to the Trustee to the effect that that the Trustee will
have a perfected security interest in the Replacement Collateral upon their acquisition by the
Debtor.
5. The Debtor is not, on the date hereof, in default under tbe Agreement or in the
performance of any of its covenants and agreements made in the [Purchase Documents] [or other
document pursuant to which the Replacement Collateral is acquired by the Debtor] relating to the
Replacement Collateral, and, to the best knowledge of the Debtor, the Seller is not in default in
the performance of any of its covenants and agreements made in the [Purchase Documents) [or
other document pursuant to which tbe Replacement Collateral is acquired by the Debtor]
applicable to the Replacement Collateral, and the Agreement and the covenants and agreements
made in the [Purchase Documents) [or other document pursuant to which the Replacement
Collateral is acquired by the Debtor] are enforceable in accordance with their terms, except as
enforceability maybe limited by applicable bankruptcy, insolvency, reorganization, moratorium
or otber siinilar Jaws now or hereafter effect affecting the enforcement of creditors' rights
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general and except as such enforceability may be limited by general pr,inciples of equity (whether
considered in a proceeding at law or in equity).

6. All of the conditions specified in the [Purchase Documents] [or other document
pursuant to which the Replacement Collateral is acquired by the Debtor] applicable to the
Replacement Collateral and the Agreement for the acquisition of the Replacement Collateral
requested have been satisfied.
7. If an Eligible Receivable currently pledged to the Trustee is being sold in exchange
for Replacement Collateral constituting an Eligible Receivable, tbe final expected maturity date
of such Replacement Collateral shall be substantially similar to that of the Eligible Receivable
being sold anlisuch sale and exchange will not adversely affect the ability of the Trustee to make
timely principal and interest payments under the Agreement on the Notes.

[IF REPLACEMENT COLLATERAL IS RECEIVABLES, ADD THE FOLLOWING:].
8. The Administrator has conducted such UCC searches as it has deemed prudent with
respect to such Replacement Collateral, and such searches indicate that such Replacement
Collateral is free and clear of all liens and security interests. The Debtor or the Administrator on
your behalf is retaining such UCC searches.

[IF REPLACEMENT COLLATERAL IS NOT RECEIVABLES, ADD THE
FOLLOWING:]
8. The Debtor has conducted such UCC searches [and searches of records of other
applicable governmental authorities covering ownership or lien matters] as it has deemed prudent
with respect to such Replacement Collateral, and such searches indicate that such Replacement
Collateral is free and clear of all liens and security interests, except those listed on Schedule A
hereto. The Debtor on your behalf is retaining such UCC and other searches.

The undersigned is authorized to sign and deliver this Certificate on behalf of the Debtor.
WITNESS my hand this _ _ day of _ _ __

MEDICAL PROVIDER FINANCIAL CORPORATION III
By: _____________________
Name:
Title:·-------------
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SCHEDULE A TO EXHIBIT A-3
ACQUIRED ELIGIBLE RECEIVABLES

LIST OF
REPLACEMENT
COLLATERAL
[INSERT
INFORMATION]
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EXHIBITB
SALE OF COLLATERAL AND RELEASE OF LIEN CERTIFICATE
This Sale of Collateral and Release of Lien Certificate is submitted pursuant to the
provisions of Section 3.04 of the Note Issuance and Security Agreement, dated as of March_.
2005 (the "Agreement"), between Medical Provider Financial Corporation ill, a Nevada
corporation (the "Debtor") and Wells Fargo Bank, National Association, as Trustee (the
"Trustee"). All capitalized tenns used in this Certificate and not otherwise defined herein shall
have the same meanings given to such tenns in the Agreement.
Pursuant to Section 3.04, the Debtor intends to sell the Collateral set forth on the attached
Schedule I (the "'Sale Collateral") to [NAME} (the "Purchaser"). In your capacity as Trustee,
you are hereby authorized and directed to take all actions reasonably requested by the Debtor to
release the lien to which the Sale Collateral is subject under the Agreement and to transfer the
Sale Collateral to the Purchaser. The gross proceeds from the sale will be $
,
consisting of
. The gross proceeds from the sale shall be deposited directly with
the Trustee and the Trustee shall deposit such proceeds into the Trust Account. With respect to
the sale of the Sale Collateral, the Debtor hereby certifies to the Trustee as follows [INCLUDE

ONE OF THE FOLLOWING]:
[the disposition price is equal to or in excess of the an1ount disbursed from the Trust
Account to acquire the Sale Collateral (less any principal amounts received by the Trustee with
respect to such Sale Collateral).]; or
[the disposition~price is lower~ than the amount disbursed ft·om the Trust Account to
acquire the Sale Collateral (less any principal amounts received by tl1e Trustee with respect to
such Sale Collateral), and (A) the Revenues expected to be received from ti1e remaining
Collateral (after giving effect to such disposition) would be at least equal to tile Revenues
required to time! y pay the principal and interest on the Outstanding Notes, or (B) tile Debtor
shall remain able to pay debt service on ti1e Notes and make payment on any other Obligations
on a timely basis (after giving effect to such sale, transfer or other disposition) whereas it would
not have been able to do so on a timely basis if it had not sold, transferred or disposed of the Sale
Collateral at such discounted amount, or (C) tile sum of the amounts on deposit in the Trust
Account (less moneys in the Trust Account which the Debtor, Servicer, or Administrator is then
entitled to receive but which has not yet been removed :from ti1e Trust Account) plus the
Expected Net Receivable Amount of the Receivables and the fair market value of other
Collateral will be at least equal to one hundred percent ( 100%) of the aggregate principal amount
of the then Outstanding Obligations plus accrued interest after giving effect to such sale, transfer
or other disposition ofthe Sale Collateral.]
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The undersigned is authorized to sign and deliver this Certificate on behalf ofthe Debtor.
WITNESS my hand this _ _ day of_ _ __

MEDICAL PROVIDER FINANCIAL CORPORATION III

By: ________________
Name:_ _ _ _ _ _ _ _ _ _ __
Title: _ _ _ _ _ _ _ _ _ _ __
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FORMOFNOTE
THE SECUJUTY EVIDENCED HEREBY WAS ISSUED PURSUANT TO REGULATION D
IN A TRANSACTION EXEMPT FROM REGISTRATION UNDER SECTION 5 OF TilE
UNITED STATES SECUJUTJES ACT OF 1933, AS AMENDED, (THE "1933 ACT"), AND
MAY NOT BE OFFERED, SOLD OR OTHERWISE TRANSFERRED IN TIIE ABSENCE OF
REGISTRATION UNDER TI-ffi 1933 ACT OR AN APPLICABLE EXEMPTION
THEREFROM. THE HOLDER OF TilE SECURITY EVIDENCED HEREBY AGREES FOR
TFlE BENEFIT OF THE COMPANY THAT TI-lE SECUJUTIES MAY BE RESOLD,
PLEDGED OR OTHERWISE TRANSFERRED, ONLY IN A TRANSACTION MEETING THE
REQUIREMENTS OF RULE 144 OR RULE 144A UNDER THE SECUJUTIES ACT, OR
PURSUANT TO ANOTIIER EXEMPTION FROM TilE REGISTRATION REQUIREMENTS
OF THE 1933 ACT OR PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT
UNDER THE 1933 ACT AND IN EACH CASE, IN ACCORDANCE WITH TilE
APPLICABLE SECURITIES LAWS OF ANY STATE, AND THE HOLDER WILL, AND
EACH SUBSEQUENT HOLDER IS REQUIRED TO, NOTIFY ANY PURCHASER OF THE
SECURITY EVIDENCED HEREBY OF THE RESALE RESTRICTIONS SET FORTH
ABOVE.
Note Number _ _ _ _ _ _ __
$ ____________________

Los Vegas1 Nevada
Effective Dote _ _ _ _ _ _ _ __
Due on-----~---

MEDICAL PROVIDER FINANCIAL CORPORATION ill
SERIES I SECURED NOTE, CLASS
L_% In teres!; Payable
--

MEDICAL PROVIDER FINANCIAL CORPORATION ill (tbe "Issuer"), for value received, hereby promises to
pny to the order of
(the 11Ha1deru), at such location us
may be designated by Holder from time to time, the principal amount of;-;--,--;-:-;----;c.,-;c-::-;--Dollars ($
), and to pay interest on the unpaid balance thereof from the date hereof, in lawful money
oftl1e United States, as follows:
From the effective date shown above, Holder shall be paid simple .annual interest at the rate of _ _ _ percent
L_%) per annum.
All interest paid hereunder shall be based on a Three Hundred Sixty (360) day year, consisting of twelve (12)
rnontlJS, each consisting of thirty (30) days. Interest shall be payable witb the frequency (monlbly, quarterly or
annually, or at maturity only) as stated above, for tl1e preceding
on or about tbe lOth day oftbe
month following the end of such period during which any part of tl10 principal amount hereof is outstanding and
unpaid.
The principal lll110Unt hereof, and any interest not tl1eretofore paid, shall be due and payable on the due date set fort11
above.
[Far Notes witb one-year terms only.] The Issuer may prepay tbis Nate at nny time without penalty. In the event
that the Holder hereof, prior to the due date hereof as set forth above, does not demand repayment hereof at
maturity, this Note shall automatically renew, in the djscretion of the Issuer, fbr one additional term of one year1 at

the interest rate set forth above.
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TI1ese Notes are issued and to be issued pursuant to that certain Note Issuance and Security Agreement (the 11 Note

Issuance Agreemenf') between the Issuer and Wells Fargo

Ba~

National Association, as Trustee (the 11 Trustee,"

which term shall inciude any successor Trustee). Pursuant to the Note Issuance Agreemen~ Notes mo.y be issued to
Holder. The Notes are issuedt and will be issued, to fund the purchase ofhealthcare accounts receivable by Issuer.
The terms of the Notes include those stated in the Note Issuance Agreement and the Notes are subject to aU such
terms.
Under tl1e Note Issuance

Agreemen~

the Issuer assigns and pledges to the Trustee, to secure tl1e payment of the

principal and interest on the Notes, and the perfonmmce of aiJ covenants made by the Issuer under the Note Issuance
Agreement nod grants to tl1e Trustee n security interest in the Trust Estate. The Trust Estate includes (i) all
purcl1ased heaHhcare receivables acquired by the Issuer pursuant to Purchase Agreements, (ii) ali cash, securities
nnd invesbnents received or held by the Trustee under t11e No!e Issuance Agreement, (iii) all investment earnings
thereon 1 nil other property at any time made subject to the Note Issuunce Agreement pursuant to the provisions of
the Note Issuance Agreement, nnd (v) all proceeds of the Trust Estnte, except as otherwise provided In the Note

Issuance Agreement.
Each payment made tO HoJder shaJI be credited first on interest then due, and the remainder, if any, on principal; and
interest shall thereupon cease upon the principal so credited. Should default be made on payment of any installment
when due, or of any obligntion or covenant or wnrranty of the Issuer in tl1e Note Issuance Agreement, the whole sum
of principal and interest shall become immediately due and payable, at the optioo of the Holder of this Note. All
principal nnd interest shnll be payable in lawful money of the United Stutes.
Any notice required or permitted under this Note shaH be given in writing and shnll be deemed effectively given
upon personal delivery or sent by flrst class mail. postage prepaid, to the party to be notified at the address indicated
herein. or at such other address as such party may designate by ten (10) dnys' advance \vritten notice to tbe other
parti.,s,

Any term of this Note may be amended and the observance of :my term of this Note mny be waived ( eitl1er generally
or inn particular instance and eitlter retroactively or prospectively), onJy with the Mitten consent of the Holder. Any
amendment or waiver effected in accordance with this section shall be binding upon the Holder, eucb·future Holder
of all such securities.
This Note shalJ be binding upon the heirs, assigns, successors in interes~ agents and employees of the pn.rties hereto.
The Issuer agrees to pay any and all attorneys' fees and costs incurred by Holder, and/or the Trustee assodated with
the enforcement of the terms oftl1is Promissory Note.

If one or more provisions of this Note are held to be unenforceable under npplicable law, such provision shall be
excluded from this Note and the balance of the Note shnll be interpreted ns if such provision were so excluded and
shall be enforceable in accordance with its terms.
Titis Note shall be governed and construed and enforced in accordance with tl1e laws oftl1e State ofNevada.
MEDICAL PROVIDER FINANCIAL CORPORATION ffi, a Nevada corporation

By: _ _ _ _ _ _ _ _ _ _ _ _ __
Sid Field, President
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Settlement Agreement and General Release (the "Agreement"), dated as of June 7,
2012, is made and entered into between Thomas A. Seaman as permanent equity receiver (the
"Receiver") for Medical Capital Holdings, Inc. ("MCH"), Medical Capital Corporation
("MCC"), Medical Provider Funding Corporation VI ("MP VI"), and all of their subsidiaries and
affiliates, including but not limited to Medical Provider Financial Corporation I ("MP I"),
Medical Provider Financial Corporation II ("MP II"), Medical Provider Financial Corporation III
("MP III"), Medical Provider Financial Corporation IV ("MP IV"), and Medical Provider
Funding Corporation V ("MP V") (collectively, the "Receivership Entities"), on the one hand,
and each of Wells Fargo Bank, National Association ("Wells Fargo"), and The Bank of New
York Mellon ("BNYM") (collectively, the "Trustees"), on the other hand. The Receiver, Wells
Fargo, and BNYM are sometimes referred to collectively as the "Parties" and individually as a
"Party" to this Agreement.
RECITALS

I.

MP I, MP II, MP III, MP IV, MP V, and MP VI (collectively, "the MedCap SPCs") are
wholly owned subsidiaries ofMCH. Each MedCap SPC sold promissory notes to
investors; MCC served as the administrator for each of the MedCap SPCs.

2.

Each ofMP I, MP II, MP IV, and MP VI entered into separate Note Issuance and
Security Agreements ("NISAs") with BNYM pursuant to which BNYM agreed to serve
as indenture trustee for the initial series of promissory notes sold by that entity. MP IV
also entered into a supplemental NISA with BNYM whereby BNYM agreed to serve as
indenture trustee for a second series of MP IV promissory notes.

3.

Each ofMP III and MP V entered into a separate NISA with Wells Fargo pursuant to
which Wells Fargo agreed to serve as indenture trustee for the initial series of promissory
notes sold by that entity. MP III also entered into a supplemental NISA with Wells Fargo
whereby Wells Fargo agreed to serve as indenture trustee for a second series ofMP III
promissory notes.

4.

On or about July 16,2009, the U.S. Securities and Exchange Commission (the "SEC")
brought a Complaint against MCH, MCC, MP VI, Sidney M. Field, and Joseph J.
Lampariello, in the United States District Court for the Central District of California, in
an action captioned Securities & Exchange Commission v. Medical Capital Holdings,
Inc., Case No. SACV09-818 DOC (RNBx) (the "SEC Action").

5.

On or about August 18, 2009, the Court entered an order in the SEC Action, appointing
Thomas A. Seaman as permanent receiver for the Receivership Entities. The August 18,
2009 order provided the Receiver with the full powers of an equity receiver, including
but not limited to full power over all funds, assets, and choses in action belonging to the
Receivership Entities.
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6.

On or about September 11, 2009, seven individuals who purported to be holders of Notes
issued by MP II, MP III, MP IV, MP V, and MP VI initiated a putative class action
lawsuit against Wells Fargo and BNYM in the United States District Court for the
Central District of California, in an action captioned Masonek v. Wells Fargo Bank, N.A.,
Case No. SACV09-1048 DOC (RNBx). Thereafter, four other putative class action
lawsuits were filed in the Central District of California based on substantially the same
allegations. Pursuant to an Order issued by the Court on October 21, 2009, all of those
actions were consolidated into the Masonek v. Wells Fargo Bank, N.A. action (the
"Masonek Action").

7.

On or about July 26,2011, the Court issued an order certifYing a class ofNoteholders in
the Masonek Action.

8.

Class notice was sent to absent class members on or about January 31, 2012, and the time
period for absent class members to opt out of the Masonek Action expired on or about
March 30, 2012.

9.

On or about December 17,2009, more than 100 individuals who purported to be holders
of Notes issued by MP II, MP III, MP IV, MP V, and MP VI initiated a mass action
lawsuit against Wells Fargo and BNYM in the United States District Court for the
Eastern District of California, in an action captioned Bain v. Wells Fargo Bank, N.A.,
Case No. CV09-2218 LJO-GSA (the "Bain Action"). On or about Aprill6, 2010, the
United States Judicial Panel on Multidistrict Litigation issued an order transferring the
Bain Action to the Central District of California for coordinated pretrial proceedings with
the Masonek Action and other related actions.

10.

On or about November 25, 2009, nearly 1,700 individuals who purported to be holders of
Notes issued by MP II, MP III, MP IV, MP V, and MP VI initiated a mass action lawsuit
against Wells Fargo and BNYM in the Circuit Court of the 17th Judicial Circuit in and
for Broward County, Florida, in an action captioned Abbate v. Wells Fargo Bank, N.A.,
Case No. 09-63927 (the "Abbate Action"). On or about December 29, 2009, the Abbate
Action was removed to the United States District Court for the Southern District of
Florida and, on or about August 31, 2010, the action was transferred to the Central
District of California, in an action captioned Abbate v. Wells Fargo Bank, N.A., Case No.
SACVI0-6561 DOC (RNBx).

11.

The Masonek Action, the Bain Action, and the Abbate Action are collectively referred to
herein as the "Noteholder Actions."

12.

The Receiver petitioned the Court for leave to initiate actions against Wells Fargo and
BNYM for damages allegedly suffered by the MedCap SPCs. The Court granted such
leave on October 12, 2010.

13.

In December of2010, the Receiver entered into tolling agreements with Wells Fargo and
BNYM.

14.

The Receiver has conducted an extensive investigation into the facts and law relating to
Wells Fargo's and BNYM's obligations under the NISAs and their respective roles as
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indenture trustees. Following that investigation, the Receiver commenced pre-litigation
settlement discussions with Wells Fargo and BNYM, in an attempt to resolve all claims
against Wells Fargo and BNYM in a manner advantageous to the Receivership Entities,
and to the claimants against their assets, including the Noteholders.
15.

The Parties understand that the Receiver's power and authority to bring claims against
Wells Fargo and BNYM on behalf of the Receivership Entities, and the Receiver's
exercise of that power and authority, precludes third parties (including the Noteholders)
from pursuing claims against Wells Fargo and BYNM for any indirect injury allegedly
suffered as a result of any alleged injury to the Receivership Entities. The Parties further
understand that the Receiver has the power and authority, subject to the Court's approval,
to resolve claims against Wells Fargo and BNYM on behalf of the Receivership Entities.

16.

The Receiver, Wells Fargo, and BNYM have undertaken extensive arms-length
negotiations over the course of many months, and have engaged in lengthy mediation
sessions with a respected mediator, Charles G. Bakaly, Jr. of JAMS. As a result of those
undertakings, each of Wells Fargo and BNYM has reached agreement with the Receiver,
as set forth herein, pursuant to which Wells Fargo and BNYM will provide monies to a
Settlement Fund to be distributed by the Receiver to the Noteholders.

17.

On or about June 7, 2012, the Receiver filed an action against BNYM and Wells Fargo in
the United States District Court for the Central District of California, captioned Thomas
A. Seaman v. Bank ofNew York Mellon, et al. (the "Receiver Action").

18.

The Receiver has carefully considered the highly complex legal and factual issues
inherent in litigation against Wells Fargo and BNYM, and weighed the strength of the
Receiver's claims against the substantial uncertainties, delays, expense, and other risks
inherent in such litigation. In light of those factors and others, the Receiver has
concluded that it is desirable and in the best interests of the Receivership Entities and
their creditors, including the Noteholders, to settle at this time upon the terms set forth in
this Agreement. The Receiver, after consulting with his counsel and advisors, has
determined that the terms and conditions of this Agreement are fair, reasonable, and in
the best interest of the Receivership Entities and their creditors, including the
Noteholders.

19.

Wells Fargo and BNYM vigorously deny all allegations of wrongdoing, fault, liability, or
damage of any kind to the MedCap SPCs, and each vigorously denies that it acted
improperly in any way in performing its role as indenture trustee for the MedCap SPCs.
Each believes that the Receiver Action and the Noteholder Actions are without merit.
Nevertheless, Wells Fargo and BNYM also have considered the risks and potential costs
oflitigation, on the one hand, and the benefits of the proposed settlement, on the other
hand, and each desires to settle now upon the terms and conditions set forth in this
Agreement.

20.

The Parties recognize, acknowledge, and agree that the Receiver's authority to enter into
this Agreement is subject to the Court's approval.
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Now therefore, it is hereby agreed, by and between the Parties and subject to the approval
of the Court, upon the terms and conditions enumerated below, that any and all actions, causes of
action, suits, debts, covenants, contracts, controversies, agreements, promises, damages,
judgments, executions, claims, and demands whatsoever relating to or arising from the Trustees'
performance under the NISAs will be fully and finally compromised, settled, and released.
Section I.

Definitions.

In addition to the foregoing defined terms, for purposes of the Agreement and all Exhibits
hereto, the following terms shall have the meanings as set forth below:
1.01

"Approval Motion" means the motion filed by the Receiver seeking approval of
this Agreement as set forth in Paragraph 2.01 of this Agreement.

1.02

"Approval Order" means an Order entered by the Court in the Noteholder Actions
in a form substantially identical to Exhibit A.

1.03

"BNYM Claims" means BNYM's claims for trustee fees, default expenses, and
litigation expenses and indemnity submitted to the Receiver on May 1, 2011, as
well as claims for any additional amounts of such fees, expenses, and/or
indemnity arising or incurred through the Effective Date.

1.04

"BNYM Settlement Payment" means the payment made by BNYM to the
Settlement Fund, as set forth in Paragraph 3. 03 of this Agreement.

1.05

"BNYM Released Parties" means (a) BNYM's parent corporation, subsidiaries,
and affiliates, (b) the current and former directors, officers, and employees of
BNYM and its parent corporation, subsidiaries, and affiliates, but only in their
capacity as such directors, officers, and employees, and (c) all other agents and
attorneys of BNYM and its parent corporation, subsidiaries, and affiliates, but
only with respect to actions taken by such agents and attorneys on behalf of these
entities in connection with BNYM' s exercise of its rights and performance of its
obligations under the NISAs.

1.06

"Court" means the Honorable David 0. Carter of the United States District Court
for the Central District of California.

1.07

"Cure Notice" means the notice provided by the Receiver to the Terminating
Party that the Receiver has cured the Event of Termination, as set forth in
Paragraph 6.04 of this Agreement.

1.08

"Dispositive Motions" means the motions filed by the Trustees seeking dismissal
with prejudice of the Noteholder Actions as set forth in Paragraph 2.02 of this
Agreement.

1.09

"Dispositive Orders" means the orders entered by the Court granting the
Dispositive Motions in the Noteholder Actions in the forms substantially identical
to Exhibits B through D.
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1.10

"Effective Date" is the date on which Final Approval occurs.

1.11

"Events of Termination" means the events set forth in Paragraphs 6.01 and 6.02
of this Agreement, which provide each ofBNYM and Wells Fargo with the right
to terminate this Agreement as to that Party only.

1.12

"Final Approval" means the date on which the Approval Order, the Dispositive
Orders, the Judgments, and the Good Faith Settlement Order all have become
"Final." As used in this Agreement, "Final" means three (3) business days after
the following conditions have been satisfied:
(a)

the Approval Order, the Dispositive Orders, the Judgments and the Good
Faith Settlement Order have been entered by the Court; and

(b )(i) if reconsideration and/or appellate review is not sought from the Approval
Order, the Dispositive Orders, the Good Faith Settlement Order, and/or the
Judgments, the expiration of the time for the filing or noticing of any
motion for reconsideration, appeal, petition, and/or writ; gr
(b)(ii) if reconsideration and/or appellate review is sought from the Approval
Order, the Dispositive Orders, the Good Faith Settlement Order, and/or the
Judgments: (A) the date on which the Approval Order, the Dispositive
Orders, the Good Faith Settlement Order, and/or the Judgments are
affrrmed and are no longer subject to judicial review, or (B) the date on
which the motion for reconsideration, appeal, petition, or writ is dismissed
or denied and the Approval Order, the Dispositive Orders, the Good Faith
Settlement Order, and/or the Judgments are no longer subject to judicial
revtew.
1.13

"Final Termination" means final termination of the Agreement by a Terminating
Party, as set forth in Paragraph 6.04 of this Agreement.

1.14

"Good Faith Settlement Motion" means the motion filed by the Receiver and the
Trustees in the Receiver Action seeking a declaration of good faith settlement and
a "bar order" as set forth in Paragraph 2.04 of this Agreement.

1.15

"Good Faith Settlement Order" means the Order entered by the Court granting the
Good Faith Settlement Motion in the form substantially identical to Exhibit E.

1.16

"Judgments" means the judgments entered by the Court in the Noteholder Actions
pursuant to the Dispositive Orders.

1.17

"Medical Capital" means MCH and all of its subsidiaries and affiliates including
but not limited to MCC, the MedCap SPCs, and the Receivership Entities.

1.18

"Noteholders" means all persons, including their successors and assigns, who
purchased or otherwise acquired one or more Notes issued by MP I, MP II, MP III
series I, MP III series 2, MP N series I, MP IV series 2, MP V, and MP VI.
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1.19

"Notes" means promissory notes issued by any of the MedCap SPCs.

1.20

"Plaintiffs" means all persons who are named Plaintiffs in any of the Noteholder
Actions or who are members of the class in the Masonek Action.

1.21

"Plaintiffs' Counsel" means all law firms representing Plaintiffs in the Noteholder
Actions.

1.22

"Plan of Distribution" means the Receiver's plan of distribution of assets to
Noteholders and other creditors of Medical Capital as approved by the Court.

1.23

"SEC Action" means the action captioned Securities & Exchange Commission v.
Medical Capital Holdings. Inc., Case No. SACV09-818 DOC (RNBx).

1.24

"Settlement Fund" means the fund created by the Receiver for the purpose of
maintaining the BNYM Settlement Payment and the Wells Fargo Settlement
Payment, as set forth in Paragraph 3.01 ofthis Agreement.

1.25

"Terminating Party" means any Party that declares an Event of Termination as set
forth in Section VI of this Agreement.

1.26

"Termination Notice" means the notice provided to the Receiver by the
Terminating Party, as set forth in Paragraph 6.03 ofthis Agreement.

1.27

"Wells Fargo Claims" means Wells Fargo's claims for disbursing agent fees,
trustee fees, default expenses, and litigation expenses and indemnity submitted to
the Receiver on June 14,2011, as well as claims for any additional amounts of
such fees, expenses, and/or indemnity arising or incurred through the Effective
Date.

1.28

"Wells Fargo Settlement Payment" means the payment made by Wells Fargo to
the Settlement Fund, as set forth in Paragraph 3.02 ofthis Agreement.

1.29

"Wells Fargo Released Parties" means (a) Wells Fargo's parent corporation,
subsidiaries, and affiliates, (b) the current and former directors, officers, and
employees of Wells Fargo and its parent corporation, subsidiaries, and affiliates,
but only in their capacity as such directors, officers and employees, and (c) all
other agents and attorneys of Wells Fargo and its parent corporation, subsidiaries,
and affiliates, but only with respect to actions taken by agents and attorneys on
behalf of these entities in connection with Wells Fargo's exercise of its rights and
performance of it obligations under the NISAs, and under the various Disbursing
Agent and Forbearance Agreements that were identified in Wells Fargo's claims
submitted to the Receiver on June 14, 20 II.
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Section II.

Approval Motion and Approval Order; Dispositive Motions, Dispositive
Orders, and Jndgments; Motion to Stay; and Good Faith Settlement Motion
and Order.

2.01

Approval Motion and Approval Order in SEC Action

(a)

As soon as practicable, but no later than June I I, 2012, the Receiver shall file in
the SEC Action the Approval Motion, seeking approval of this Agreement by the
Court. The Approval Motion shall request that the Court enter the Approval
Order in a fom1 substantially identical to Exhibit A. The Parties shall work
together to ensure that the noticed hearing date of the Approval Motion shall be
the same as the noticed hearing date for the Dispositive Motions.

(b)

The Receiver shall give Notice of the Approval Motion to all creditors of the
Receivership Entities, including the Noteholders, in a manner consistent with the
applicable law including any prior orders of the Court.

2.02

Dispositive Motions, Dispositive Orders, and Judgments in Noteholder Actions

(a)

As soon as practicable, but no later than June 11, 2012, Wells Fargo and BNYM
shall jointly file Dispositive Motions in each of the Noteholder Actions in the
form of motions for summary judgment demonstrating, as a matter oflaw, that the
Noteholders do not have standing or power to assert the pending claims in the
Noteholder Actions. The Dispositive Motions shall request that the Court enter
Dispositive Orders granting the motions for summary judgment in a form
substantially identical to Exhibits B through D, and that the Court thereafter enter
Judgments dismissing the Noteholder Actions with prejudice pursuant to the
Dispositive Orders. The noticed hearing date for the Approval Motion shall be
the same as the noticed hearing date for the Dispositive Motions.

(b)

The Receiver shall reasonably cooperate with each of Wells Fargo and BNYM in
connection with filing the Dispositive Motions.

2.03

Motion to Stay Discovery in the Noteholder Actions

(a)

Wells Fargo and BNYM expect to file a Motion for a Stay (and may file ex parte
applications to shorten time on the hearing of such motions) in each of the
Noteholder Actions requesting that the Court stay all discovery in such actions
pending the disposition of the Approval Motion and the Dispositive Motions,
except such discovery, if any, that the Court determines is required for the
Noteholders to respond to the Dispositive Motions or the Approval Motion. The
Receiver agrees to support such a Motion to Stay, as requested by Wells Fargo
and BNYM, including but not limited to preparing and signing a declaration in
support of the Motion to Stay.
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2.04

Response to Receiver's Complaint; and Good Faith Settlement Motion and Good
Faith Settlement Order in Receiver Action

(a)

On or before the day on which the Approval Motion is filed, the Receiver, Wells
Fargo, and BNYM shall file in the Receiver Action a Stipulation and Proposed
Order extending the time for each of Wells Fargo and BNYM to answer or
otherwise plead in response to the Receiver Action to a date not less than sixty
(60) days after that party's termination of this Agreement pursuant to either
Section 6.0 I or 6.02, respectively. Neither Wells Fargo nor BNYM will answer
or otherwise plead in response to the Receiver Action until the last day as set by
such Stipulation.

(b)

Unless the parties agree to a different date, within five (5) days of the later of the
entry of the Approval Order or the Judgments, the Receiver, Wells Fargo, and
BNYM shall file in the Receiver Action the Good Faith Settlement Motion
seeking an order declaring the settlement evidenced in this Agreement to be a
good faith settlement and seeking a "bar order" barring any person or entity from
seeking implied indemnity, equitable indemnity, or contribution from either Wells
Fargo or BNYM. The Good Faith Settlement Motion shall request that the Court
enter the Good Faith Settlement Order in a form substantially identical to Exhibit

E.
(c)

The Receiver shall reasonably cooperate with each of Wells Fargo and BNYM in
connection with filing the Good Faith Settlement Motion.

(d)

The Receiver shall dismiss the Receiver Action with prejudice within five (5)
days after the Effective Date.

Section III. The Settlement Fund and its Distribution Pursuant to the Order of
Distribution.
3.01

Creation of Settlement Fund

Within thirty (30) days of the later of the entry of the Approval Order and the Judgments,
a Settlement Fund shall be created by the Receiver by opening two interest bearing escrow
accounts with a financial institution or financial institutions. Each ofBNYM and Wells Fargo
shall confer with the Receiver as to the identity of the financial institution(s) and the form of the
escrow agreement. Each ofBNYM and Wells Fargo shall have the right to consent to the
Receiver's choice of financial institution(s) and to the form of the escrow agreement, and such
consent shall not be unreasonably withheld.
3.02

Wells Fargo Settlement Payment

Within forty-five (45) days of the later of the entry of the Approval Order and the
Judgments, Wells Fargo will make the Wells Fargo Settlement Payment to the Settlement Fund
in the amount of forty-nine million dollars ($49,000,000).
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3.03

BNYM Settlement Payment

Within forty-five (45) days of the later of the entry of the Approval Order and the
Judgments, BNYM shall make the BNYM Settlement Payment to the Settlement Fund in the
amount of fifty-seven million dollars ($57 ,000,000).
3.04

Segregation ofPayments

The Wells Fargo Settlement Payment and the BNYM Settlement Payment shall be kept
segregated from each other.
3.05

Distribution Pursuant to Receiver's Plan a,[Distribution

The Receiver may distribute, no earlier than three (3) days following Final Approval, the
monies paid into the Settlement Fund by Wells Fargo, including all interest earned on the
monies, pursuant to the Receiver's Plan of Distribution. The Receiver may distribute, no earlier
than three (3) days following Final Approval, the monies paid into the Settlement Fund by
BNYM, including all interest earned on the monies, pursuant to the Receiver's Plan of
Distribution.
3.06

Use of Settlement Payments

Wells Fargo and BNYM each acknowledge and agree that pursuant to the Receiver's
Plan of Distribution and any order by the Court relating thereto, monies that each contributed to
the Settlement Fund may be used for any purpose under the Plan of Distribution or otherwise
approved by the Court.
3.07

No Responsibility For Plan ofDistribution

Neither Wells Fargo nor BNYM shall have any responsibility for the Plan of Distribution.
Neither Wells Fargo nor BNYM shall bear any costs or expense in connection with the
distribution of the Settlement Fund monies.

Section IV.

Withdrawal ofBNYM's and Wells Fargo's Indemnity Claims.

Within fifteen ( 15) days after the Approval Motion is filed, BNYM shall stipulate to the
withdrawal of the BNYM Claims subject to the entry of the Approval Order, the Dispositive
Orders, the Judgments, and the Good Faith Settlement Order. Within fifteen (15) days after the
Approval Motion is filed, Wells Fargo shall stipulate to the withdrawal of the Wells Fargo
Claims subject to the entry of the Approval Order, the Dispositive Orders, the Judgments, and
the Good Faith Settlement Order.

Section V.
5.01

General Releases.
Receiver's General Release of Claims against Wells Fargo

Upon the Effective Date, the Receiver, on behalf of himself, his successors and assigns,
and the Receivership Entities, shall be deemed to have fully, finally, and forever released,
relinquished, and discharged Wells Fargo and the Wells Fargo Released Parties from all claims,
9
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rights, debts, demands, causes of actions, suits, dues, sums of money, accounts, bonds, bills,
covenants, contracts, controversies, agreements, promises, judgments, variances, executions,
obligations, damages, losses, fees, costs, rights, matters, and issues, whether based on federal,
state, local, statntory, or common law, or any other law, rule, or regulation, or whether based in
equity, whether suspected or unsuspected, fixed or contingent, accrued or un-accrued, liquidated
or un-liquidated, matured or un-matnred, class or individual in natnre, that have been, might have
been, or could be asserted (or threatened, alleged, or litigated) at law, in equity, or otherwise, at
any time, in any capacity, including but not limited to those claims and causes of action
predicated on damage or injury to the Receivership Entities that were or could have been
asserted in the Receiver Action, or in any court of competent jurisdiction or other tribunal or
adjudicative body by anyone, which arise out of, touch upon, or relate in any way whatsoever to
Medical Capital, the NISAs, the Notes, or the administration of the NISAs and all related
agreements, from the beginning of time through the date of entry of the Judgments.
Notwithstanding the above, this release shall not extend to (1) the obligations set forth in this
Agreement, (2) any acts taken after the date of entry of the Judgments, (3) any acts relating to
accounts at Wells Fargo held on behalf of the Receivership Entities bearing the following
account numbers: 3496-196894,3496-196902, 8378-625662,8378-625639,8378-625647,
8378-625654,8378-625613,8378-625621,8378-625597,8378-625605,8480-015752,3496196910,3496-196928, and 6299-300761, or (4) any acts relating to any account at Wells Fargo
or any of the Wells Fargo Released Parties that is opened on behalf of the Receiver or any of the
Receivership Entities after execution of this Agreement.
5.02

Wells Fargo's Release of Claims against Receiver and the Receivership Entities

(a) Upon the Effective Date, Wells Fargo, on behalf of itself, its parent corporation,
subsidiaries, and affiliates, and any of their successors and assigns, shall be deemed to have
fully, finally, and forever released, relinquished, and discharged the Receivership Entities from
any and all claims, rights, debts, demands, causes of actions, suits, dues, sums of money,
accounts, bonds, bills, covenants, contracts, controversies, agreements, promises, judgments,
variances, executions, obligations, damages, losses, fees, costs, rights, matters, and issues,
whether based on federal, state, local, statntory, or common Jaw or any other law, rule, or
regulation, or whether based in equity, whether suspected or unsuspected, fixed or contingent,
accrued or un-accrued, liquidated or un-liquidated, matnred or un-matnred, class or individual in
natnre, that have been, might have been, or could be asserted (or threatened, alleged, or litigated)
at law, in equity, or otherwise, at any time, in any capacity, which arise out of, touch upon, or
relate in any way whatsoever to Medical Capital, the NISAs, the Notes, or the administration of
the NISAs and all related agreements, from the beginning of time through the date of entry of the
Judgments.
(b) Upon the Effective Date, Wells Fargo, on behalf of itself, its parent corporation,
subsidiaries, and affiliates, and any of their successors and assigns, shall be deemed to have
fully, finally, and forever released, relinquished, and discharged the Receiver (but only in his
capacity as Receiver for the Receivership Entities), and his employees, agents, and attorneys (but
only in connection with actions taken on behalf of the Receiver in his capacity as Receiver for
the Receivership Entities) from any and all claims or potential claims, whether known or
unknown, and whether based on federal, state, local, statntory, or common Jaw or any other law,
rule, or regulation, or whether based in equity, which arise out of or in any way relate to the
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Receivership Entities or to Medical Capital from the beginning of time through the date of entry
of the Judgments.
(c) Notwithstanding the above, the foregoing releases shall not extend to (I) the
obligations set forth in this Agreement, (2) any acts taken after the date of entry of the
Judgments, (3) any acts relating to accounts of any kind held by the released parties with Wells
Fargo, its parent corporation, snbsidiaries, and affiliates, including but not limited to the accounts
at Wells Fargo held on behalf of the Receivership Entities bearing the following account
numbers: 3496-196894,3496-196902, 8378-625662,8378-625639,8378-625647, 8378-625654,
8378-625613,8378-625621,8378-625597,8378-625605,8480-015752,3496-196910,3496196928, and 6299-300761, or (4) any acts relating to any account that may be opened with Wells
Fargo or any of the Wells Fargo Released Parties on behalf of the Receiver or any of the
Receivership Entities after execution of this Agreement.
5.03

Receiver's General Release of Claims against BNYM

Upon the Effective Date, the Receiver, on behalf of himself, his successors and assigns,
and the Receivership Entities, shall be deemed to have fully, finally, and forever released,
relinquished, and discharged BNYM and the BNYM Released Parties from all claims, rights,
debts, demands, causes of actions, suits, dues, sums of money, accounts, bonds, bills, covenants,
contracts, controversies, agreements, promises, judgments, variances, executions, obligations,
damages, losses, fees, costs, rights, matters, and issues, whether based on federal, state, local,
statutory, or common law, or any other law, rule, or regulation, or whether based in equity,
whether suspected or unsuspected, fixed or contingent, accrued or un-accrued, liquidated or unliquidated, matured or un-matured, class or individual in nature, that have been, might have been,
or could be asserted (or threatened, alleged, or litigated) at law, in equity, or otherwise, at any
time, in any capacity, including but not limited to those claims and causes of action predicated on
damage or injury to the Receivership Entities that were or could have been asserted in the
Receiver Action, or in any court of competent jurisdiction or other tribunal or adjudicative body
by anyone, which arise out of, touch upon, or relate in any way whatsoever to Medical Capital,
the NISAs, the Notes, or the administration of the NISAs and all related agreements, from the
beginning of time through the date of entry of the Judgments. Notwithstanding the above, this
release shall not extend to (I) the obligations set forth in this Agreement, (2) any acts taken after
the date of entry of the Judgments, (3) any acts relating to the account at BNYM held on behalf
of the Receivership Entities bearing the account number 9200-31769837-66, 9200-31769837-67,
9200-31769837-68, 9200-31769837-69, 9200-31769837-70, 9200-31769837-71, and 920031769837-72, or (4) any acts relating to any account at BNYM or any of the BNYM Released
Parties that are opened on behalf of the Receiver or any of the Receivership Entities after
execution ofthis Agreement.
5.04

BNYM's Release of Claims against Receiver and the Receivership Entities

(a) Upon the Effective Date, BNYM, on behalf of itself, its parent corporation,
subsidiaries, and affiliates, and any of their successors and assigns, shall be deemed to have
fully, finally, and forever released, relinquished, and discharged the Receivership Entities from
any and all claims, rights, debts, demands, causes of actions, suits, dues, sums of money,
accounts, bonds, bills, covenants, contracts, controversies, agreements, promises, judgments,
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variances, executions, obligations, damages, losses, fees, costs, rights, matters, and issues,
whether based on federal, state, local, statutory, or common law or any other law, rule, or
regulation, or whether based in equity, whether suspected or unsuspected, fixed or contingent,
accrued or un-accrued, liquidated or un-liquidated, matured or un-matured, class or individual in
nature, that have been, might have been, or could be asserted (or threatened, alleged, or litigated)
at law, in equity, or otherwise, at any time, in any capacity, which arise out of, touch upon, or
relate in any way whatsoever to Medical Capital, the NISAs, the Notes, or the administration of
the NISAs and all related agreements, from the beginning of time through the date of entry of the
Judgments.
(b) Upon the Effective Date, BNYM, on behalf of itself, its parent corporation,
subsidiaries, and affiliates, and any of their successors and assigns, shall be deemed to have
fully, finally, and forever released, relinquished, and discharged the Receiver (but only in his
capacity as Receiver for the Receivership Entities), and his employees, agents, and attorneys (but
only in connection with actions taken on behalf of the Receiver in his capacity as Receiver for
the Receivership Entities) from any and all claims or potential claims, whether known or
unknown, and whether based on federal, state, local, statutory, or common law or any other law,
rule, or regulation, or whether based in equity, which arise out of or in any way relate to the
Receivership Entities or to Medical Capital from the beginning of time through the date of entry
of the Judgments.
(c) Notwithstanding the above, the foregoing releases shall not extend to (I) the
obligations set forth in this Agreement, (2) any acts taken after the date of entry ofthe
Judgments, (3) any acts relating to accounts of any kind held by the released parties with BNYM,
its parent corporation, subsidiaries, and affiliates, including but not limited to the account at
BNYM held on behalf of the Receivership Entities bearing the account number 9200-3176983769; or (4) any acts relating to any account that may be opened with BNYM or any of the BNYM
Released Parties on behalf of the Receiver or any of the Receivership Entities after execution of
this Agreement.
5.05

Waiver of Section 1542 of the California Civil Code

Each of the releases in Sections 5.01 and 5.03 is intended to include known and unknown
claims arising out of, touching upon, or relating in any way to Medical Capital, the NISAs, the
Notes, or the administration of the NISAs and all related agreements, and each of the releases is
expressly intended to cover and include all such injuries or damages, including all rights of
action thereunder. The Receiver, on behalf of himself, his successors and assigns, and the
Receivership Entities, expressly, knowingly, and voluntarily waives the provisions of Section
1542 of the California Civil Code, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.
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The Receiver, on behalf of himself, his successors and assigns, and the Receivership Entities,
expressly waives and relinquishes any and all rights and benefits that they may have under, or
that may be conferred upon them by, the provisions of Section 1542 of the California Civil Code,
or any other law of any state or territory that is similar, comparable, or equivalent to Section
1542, to the fullest extent that they may lawfully waive such rights or benefits pertaining to the
Released Claims. In connection with such waiver and relinquishment, the Receiver on behalf of
himself, his successors and assigns, and the Receivership Entities, hereby acknowledges that he
is aware that he or his attorneys may hereafter discover claims or facts in addition to or different
from those that they now know or believe to exist with respect to claims released in this Section
V, but that it is their intention to hereby fully, finally, and forever settle and release all of the
claims known or unknown, suspected or unsuspected, that they have against Wells Fargo, the
Wells Fargo Released Parties, BNYM, and the BNYM Released Parties. The Receiver, on
behalf of himself, his successors and assigns, and the Receivership Entities, expressly
acknowledges that he has been advised by its attorney of the contents and effect of Section 1542,
and with knowledge the Receiver, on behalf of himself, his successors and assigns, and the
Receivership Entities, hereby expressly waives whatever benefits he may have had pursuant to
such section.
Wells Fargo and BNYM, on behalf of themselves and their parent corporations,
subsidiaries, affiliates, and any of their successors and assigns, expressly waive and relinquish
any and all rights and benefits that they may have under, or that may be conferred upon them by,
the provisions of Section 1542 of the California Civil Code, or any other law of any state or
territory that is similar, comparable, or equivalent to Section 1542, to the fullest extent that they
may lawfully waive such rights or benefits pertaining to the claims released in Paragraphs 5.02
and 5.04. In connection with such waiver and relinquishment, Wells Fargo and BNYM, on
behalf of themselves and their parent corporations, subsidiaries, affiliates, and any of their
successors and assigns hereby acknowledge that they are aware that they or their attorneys may
hereafter discover claims or facts in addition to or different from those that they now know or
believe to exist with respect to claims released in this Section V, but that it is their intention to
hereby fully, finally, and forever settle and release all of the claims known or unknown,
suspected or unsuspected, as set forth in Paragraphs 5.02 and 5.04.

Section VI. Terminating Events; Method of Termination; Final Termination; Effect of
Termination.
6.01

Wells Fargo's Right To Terminate the Agreement

Wells Fargo has the absolute right, in its sole and unfettered discretion, to terminate this
Agreement as to Wells Fargo only, if and only if any of the following Events of Termination
occur:
(a)

The Receiver fails to file the Approval Motion within the time period required in
Paragraph 2.01 of this Agreement;

(b)

The Court denies the Approval Motion, or grants the Approval Motion but enters
an Approval Order that is not in a form substantially identical to Exhibit A.
Without limiting the foregoing general requirement, it is agreed that the Approval
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Order is not substantially identical to Exhibit A if it does not contain all of the
following:
(b )(i) findings of fact and conclusions of law that the Receiver has the power and
authority to bring and, subject to Court approval, to resolve claims against
Wells Fargo on behalf ofthe Receivership Entities, and that this power
precludes third parties (including the Noteholders) from pursuing claims
against Wells Fargo for any indirect injury allegedly suffered as a result of
any alleged injury to the Receivership Entities;
(b )(ii) findings of fact and conclusions oflaw that the settlement evidenced by
this Agreement is fair and equitable, and is in the best interests of the
Receivership Entities and all their creditors, including all persons who are
parties to the Noteholder Actions;
(b )(iii) findings of fact and conclusions of law that all creditors of the
Receivership Entities, including all persons who are parties to the
Noteholder Actions, are bound by the Approval Order;
(b)(iv) provisions declaring the Wells Fargo Claims withdrawn with prejudice
pursuant to a stipulation with Wells Fargo withdrawing the Wells Fargo
Claims pursuant to Section IV;
(b)(v) provisions requiring the Receiver to dismiss with prejudice the Receiver
Action, in accordance with the provisions of this Agreement including
Paragraph 2.04(d);
(b)(vi) an injunction enjoining all creditors of the Receivership Entities, including
the Noteholders and anyone acting in concert with them, from pursuing
existing actions or instituting new actions that assert claims against Wells
Fargo and/or BNYM seeking damages allegedly suffered as a result of
Wells Fargo's or BNYM' s disbursement of funds from the trust accounts
established for each of the MedCap SPCs, any other alleged loss of or
injury to the collateral securing the Notes, or any other injury to any of the
Receivership Entities or their property; provided however, the injunction
shall not restrict any party from responding to the Dispositive Motions as
described in Paragraph 2.02, the Motion To Stay as described in Paragraph
2.03, or the Good Faith Settlement Motion as described in Paragraph 2.04;
(b)(vii) provisions providing that, effective immediately upon Final Approval,
Wells Fargo shall have no further rights or duties under the NISAs, and no
further duties to the Noteholders, except (a) those rights and duties that
survive the termination of the NISAs by their express terms, and (b) the
duty to reasonably cooperate with the Receiver to effectuate the transfer,
assignment, or release of each of Wells Fargo's interests in any and all
collateral of the Receivership Entities, as lawfully directed to do by the
Receiver; and
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(b)(viii) provisions expressly acknowledging that the settlement evidenced in this
Agreement shall not be enforceable against Wells Fargo unless, among
other conditions: (a) the Dispositive Orders in the form substantially
identical to Exhibits B through D with respect to Wells Fargo are entered
in the Noteholder Actions; (b) the Judgments are entered in favor of Wells
Fargo in the Noteholder Actions; (c) the Good Faith Settlement Order is
entered in a form substantially identical to Exhibit E with respect to Wells
Fargo; (d) the Receiver Action is dismissed with prejudice with respect to
Wells Fargo, (e) all Terminating Conditions described in Paragraph 6.01
have expired; and (f) a Final Termination by Wells Fargo under Section
VI has not occurred.
(c)

The Court denies one or more of the Dispositive Orders as to Wells Fargo, or
grants them but the Dispositive Orders as entered are not in the forms
substantially identical to Exhibits B through D as they relate to Wells Fargo.
Without limiting the foregoing general requirement, it is agreed that a Dispositive
Order is not substantially identical to Exhibits B through D if it does not contain
all of the following:
(c)(i)

findings of undisputed fact and conclusions oflaw that the Receiver alone
has the power and authority to properly bring and to resolve the claims
pending in the Noteholder Action (the Abbate Action, the Bain Action, or
the Masonek Action, as the case may be) against Wells Fargo; and

(c)(ii) provisions directing dismissal with prejudice of the Noteholder Action
(the Abbate Action, the Bain Action, or the Masonek Action, as the case
may be) as against Wells Fargo.
(d)

The Court declines to enter one or more of the Judgments in favor of Wells Fargo.

(e)

The Court denies the Good Faith Settlement Motion in whole or in part as to
Wells Fargo or the Good Faith Settlement Order is not in a form substantially
identical to Exhibit E.

(f)

The Receiver Action is not dismissed with prejudice in accordance with the
provisions of this Agreement.

(g)

Final Approval as to Wells Fargo does not occur for any reason, including but not
limited to a reversal of the Approval Order, the Dispositive Orders, the
Judgments, and/or the Good Faith Settlement Order, in whole or in part.

6.02

BNYM's Right To Terminate the Agreement

BNYM has the absolute right, in its sole and unfettered discretion, to terminate this
Agreement as to BNYM only, if and only if any of the following Events of Termination occur:
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(a)

The Receiver fails to file the Approval Motion within the time period required in
Paragraph 2.01 ofthis Agreement;

(b)

The Court denies the Approval Motion, or grants the Approval Motion but enters
an Approval Order that is not in a form substantially identical to Exhibit A.
Without limiting the foregoing general requirement, it is agreed that the Approval
Order is not substantially identical to Exhibit A if it does not contain all of the
following:
(b)(i) findings of fact and conclusions of law that the Receiver has the power and
authority to bring and, subject to Court approval, to resolve claims against
BNYM on behalf of the Receivership Entities, and that this power
precludes third parties (including the Noteholders) from pursuing claims
against BNYM for any indirect injury allegedly suffered as a result of any
alleged injury to the Receivership Entities;
(b)(ii) findings of fact and conclusions oflaw that the settlement evidenced by
this Agreement is fair and equitable, and is in the best interests of the
Receivership Entities and all their creditors, including all persons who are
parties to the Noteholder Actions;
(b)(iii) findings of fact and conclusions oflaw that all creditors of the
Receivership Entities, including all persons who are parties to the
N oteholder Actions, are bound by the Approval Order;
(b)(iv) provisions declaring the BNYM Claims withdrawn with prejudice
pursuant to a stipulation with BNYM withdrawing the BNYM Claims
pursuant to Section IV;
(b)(v) provisions requiring the Receiver to dismiss with prejudice the Receiver
Action, in accordance with the provisions of this Agreement including
Paragraph 2.04(d);
(b)(vi) an injunction enjoining all creditors of the Receivership Entities, including
the Noteholders and anyone acting in concert with them, from pursuing
existing actions or instituting new actions that assert claims against Wells
Fargo and/or BNYM seeking damages allegedly suffered as a result of
Wells Fargo's or BNYM's disbursement of funds from the trust accounts
established for each of the MedCap SPCs, any other alleged loss of or
injury to the collateral securing the Notes, or any other injury to any of the
Receivership Entities or their property; provided however, the injunction
shall not restrict any party from responding to the Dispositive Motions as
described in Paragraph 2.02, the Motion To Stay as described in Paragraph
2.03, or the Good Faith Settlement Motion as described in Paragraph 2.04;
(b)(vii) provisions providing that, effective immediately upon Final Approval,
BNYM shall have no further rights or duties under the NISAs, and no
further duties to the Noteholders, except (a) those rights and duties that
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survive the termination of the NISAs by their express terms, and (b) the
duty to reasonably cooperate with the Receiver to effectuate the transfer,
assignment, or release of each ofBNYM's interests in any and all
collateral of the Receivership Entities, as lawfully directed to do by the
Receiver; and
(b)(viii) provisions expressly acknowledging that the settlement evidenced in this
Agreement shall not be enforceable against BNYM unless, among other
conditions: (a) the Dispositive Orders in the form substantially identical to
Exhibits B through D with respect to BNYM are entered in the Noteholder
Actions; (b) the Judgments are entered in favor of BNYM in the
Noteholder Actions; (c) the Good Faith Settlement Order is entered in a
form substantially identical to Exhibit E with respect to BNYM; (d) the
Receiver Action is dismissed with prejudice with respect to BNYM, (e) all
Terminating Conditions described in Paragraph 6.02 have expired; and (f)
a Final Termination by BNYM under Section VI has not occurred.
(c)

The Court denies one or more of the Dispositive Orders as to BNYM, or grants
them but the Dispositive Orders as entered are not in the forms substantially
identical to Exhibits B through D as they relate to BNYM. Without limiting the
foregoing general requirement, it is agreed that a Dispositive Order is not
substantially identical to Exhibits B through D if it does not contain all of the
following:
(c)(i)

findings of undisputed fact and conclusions oflaw that the Receiver alone
has the power and authority to properly bring and to resolve the claims
pending in the Noteholder Action (the Abbate Action, the Bain Action, or
the Masonek Action, as the case may be) against BNYM; and

(c)(ii) provisions directing dismissal with prejudice of the Noteholder Action
(the Abbate Action, the Bain Action, or the Masonek Action, as the case
may be) as against BNYM.
(d)

The Court declines to enter one or more of the Judgments in favor ofBNYM.

(e)

The Court denies the Good Faith Settlement Motion in whole or in part as to
BNYM or the Good Faith Settlement Order is not in a form substantially identical
to Exhibit E.

(f)

The Receiver Action is not dismissed with prejudice in accordance with the
provisions of this Agreement.

(g)

Final Approval as to BNYM does not occur for any reason, including but not
limited to a reversal of the Approval Order, the Dispositive Orders, the
Judgments, and/or the Good Faith Settlement Order, in whole or in part.
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6.03

Termination Notice

If an Event of Termination specified in Paragraph(s) 6.01 and/or 6.02 of this Agreement
occurs and Wells Fargo and/or BNYM, as the case may be, as the Terminating Party, desires to
exercise its rights under this Section VI, then the Terminating Party shall notify the Receiver in
writing within thirty (30) days of the occurrence of the Event of Termination, with a copy of the
Termination Notice to the other Party (Wells Fargo or BNYM, as the case may be), that it
intends to exercise its right to terminate, specifYing the factual basis for the Event of Termination
upon which it bases its right to terminate. For avoidance of doubt, a Termination Notice sent by
Wells Fargo concerns only Wells Fargo's rights and obligations under this Agreement, including
its right to terminate, and may not be relied upon by BNYM. Similarly, a Termination Notice
sent by BNYM concerns only BNYM's rights and obligations under this Agreement, including
its right to terminate, and may not be relied upon by Wells Fargo.
6.04

Cure Notice and Final Termination

Following receipt of a Termination Notice, the Receiver has thirty (30) days in which to
cure the Event of Termination, if it is curable, and advise in writing the Terminating Party with a
copy to the other Party (Wells Fargo or BNYM, as the case may be), through the Cure Notice,
that the Receiver has cured the Event of Termination and the factual basis for its claim that it has
cured. Within fifteen (15) days from receipt of a timely Cure Notice from the Receiver, the
Terminating Party shall notifY the Receiver in writing with a copy to the other party (Wells
Fargo or BNYM, as the case may be) whether or not it accepts the Cure Notice. If the Cure
Notice is accepted, then the Event of Termination shall be deemed cured and of no further effect
under this Agreement. Acceptance of the Cure Notice by Wells Fargo and/or BYNM shall not
be unreasonably withheld. If the Cure Notice is not accepted, then the Terminating Party has
terminated the Agreement as to the Terminating Party, which tennination shall constitute Final
Termination of the Agreement as to the Terminating Party.
6.05

Effect ofFinal Approval on Termination Rights

Final Approval immediately terminates the right of Wells Fargo and BNYM to terminate
this Agreement.
6.06

Waiver ofRights To Terminate the Agreement

If an Event of Termination set forth in Paragraphs 6.01 and/or 6.02 of this Agreement
occurs and Wells Fargo and/or BNYM fails to deliver a timely Notice of Termination pursuant to
Paragraph 6.03 of this Agreement, then Wells Fargo and/or BNYM shall be deemed to have
waived the Event of Termination and its right to terminate the Agreement as a result of that
Event of Termination.
6.07

Receiver's Right To Terminate the Agreement

The Receiver will have the right to terminate this Agreement as to Wells Fargo if the
Court issues an order denying approval of the Receiver's settlement with Wells Fargo. The
Receiver will have the right to terminate this Agreement as to BNYM if the Court issues an order
denying approval of the Receiver's settlement with BNYM.
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6.08

Return ofSettlement Funds Due To Tennination

If there is a Final Termination by Wells Fargo pursuant to this Section VI or a
termination by the Receiver pursuant to Paragraph 6.07, and a Settlement Fund has been created
pursuant to Section III of this Agreement, the Receiver shall within three (3) business days of the
Final Termination return to Wells Fargo the Wells Fargo Settlement Payment, plus all interest
earned on the Wells Fargo Settlement Payment. If there is a Final Termination by BNYM
pursuant to this Section VI or a termination by the Receiver pursuant to Paragraph 6.07, and a
Settlement Fund has been created pursuant to Section III of this Agreement, the Receiver shall
within three (3) business days of the Final Termination return to BNYM the BNYM Settlement
Payment, plus all interest earned on the BNYM Settlement Payment.
6.09

Effect of Termination

In the event of a Final Termination or a termination by the Receiver pursuant to
Paragraph 6.07, this Agreement shall have no further force and effect with respect to the rights
and obligations of the Terminating Party, on the one hand, and the Receiver, on the other hand.
In such event, the Agreement shall be deemed as void and of no legal effect as to the Party (or
Parties) who have declared a Final Termination under Section VI, and as to the Receiver with
respect to his obligations to such terminating Party hereunder, except the following provisions
shall remain in .effect: Paragraph 6.08, and Section VII. The Approval Order, the Good Faith
Settlement Order, and the stipulation set forth in Section IV likewise shall be deemed void and of
no effect as to the Party (or Parties) who have declared a Final Termination under Section VI.
However, the Agreement and the various Orders shall continue in full force and effect as to the
Receiver and the other Party that has not terminated the Agreement (Wells Fargo or BNYM, as
the case may be). Further, in the event of a Final Termination, this Agreement shall not be used
in the Receiver Action, the Noteholder Actions, or in any other proceeding for any purpose
(except as necessary in a proceeding between the Parties to enforce any surviving obligations
under this Agreement).
6.10

Certain Court Actions Cannot Constitute Events of Termination

No order of the Court, or modification or reversal on appeal of any order of the Court,
concerning the Plan of Distribution, or order by the Court approving the use of the monies
contributed to the Settlement Fund, shall constitute an Event of Termination or a basis for Final
Termination.

Section VII. No Admission of Liability; Settlement Not Evidence Against Parties.
The provisions contained in this Agreement are not and shall not be deemed a
presumption, concession, or admission by either Wells Fargo or BNYM of any default, liability,
or wrongdoing as to any facts or claims alleged or asserted by the Receiver, or in the Noteholder
Actions, or in any actions or proceedings, nor shall they be interpreted, construed, deemed,
invoked, offered, or received in evidence, or otherwise used by any person in the Receiver
Action, the Noteholder Actions, or in any other action or proceeding, whether civil, criminal, or
administrative. Wells Fargo and BNYM do not admit that they or any of the Wells Fargo
Released Parties or BNYM Released Parties have engaged in any illegal or wrongful activity or
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that any person has sustained any damage by reason of any of the facts complained of in the
Receiver Action or the Noteholder Actions.

Section VIII. Miscellaneous Provisions.
8.01

Recitals

The Recitals are contractual in nature and form a material part of this Agreement.
8.02

Headings

The Section and Paragraph headings in this Agreement are for reference only and do not
form part of this Agreement.
8.03

Entire Agreement

This Agreement and its accompanying Exhibits constitute a single integrated contract
setting forth the entire agreement and understanding of the Parties. No promise, inducement, or
agreement other than that expressed herein has been made by either party. The Parties represent,
understand, and expressly agree that this Agreement sets forth all of the agreements, covenants,
and understandings of the Parties, superseding all other prior and contemporaneous oral and
written agreements, discussions, or promises, if any. The Parties agree that no other agreements
or covenants will be binding upon the Parties unless set forth in a writing signed by the Parties or
their authorized representatives, and that each of the Parties is authorized to make the
representations and agreements herein set forth by or on behalf of each such party; except that
the authority of the Receiver is subject to approval by the Court. Any and all previous
agreements and understandings between or among the Parties regarding the subject matter of this
Agreement, whether written or oral, are superseded by this Agreement.
8.04

Governing Law

The substantive laws of the State of California shall govern this Agreement without
regard to any choice oflaw analysis.
8.05

Choice ofForum and Jury Trial

Any action arising out of or relating to this Agreement, or arising out of or relating to the
performance or any breach by the Parties hereunder, or the interpretation hereof, shall be brought
only before the Court. In the event that any applications for relief are made, such applications
shall be made to the Court. Each Party hereby W AlVES ANY RIGHT TO A TRIAL BY
JURY.
8.06

Voluntary Agreement

This Agreement is freely and voluntarily executed by the Parties. All of the Parties
warrant and represent that:
(a)

they have carefully and thoroughly read this Agreement;
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(b)

they have obtained the advice of counsel with respect to the Agreement and its
legal interpretation and implications;

(c)

they fully understand the tenus of this Agreement and their significance;

(d)

they have had a full and complete opportunity to review this Agreement and to
make suggestions or changes;

(e)

they have executed this Agreement willingly and without acting under duress; and

(f)

the terms of this Agreement have been bargained for after arms-length
negotiations between the Parties.

The Parties expressly acknowledge that no person has made any promise, representation, or
warranty whatsoever, express or implied, not contained herein, concerning the subject matter
hereof, to induce such Parties to execute this Agreement, and further acknowledge that they are
not executing this Agreement in reliance upon any promise, representation, or warranty not
expressly contained herein.
8.07

No Waiver

The waiver by any party of a breach of any term of this Agreement shall not operate or be
construed as a waiver of any subsequent breach by any party. The failure of a party to insist
upon strict adherence to any provision of the Agreement shall not constitute a waiver or
thereafter deprive such party of the right to insist upon strict adherence.
8.08

Authority and Capacity

The Parties expressly represent and warrant that they have the authority and capacity to
execute this Agreement, to perform each of the respective obligations required of the Parties, and
to provide the releases set forth herein, except that the authority of the Receiver is subject to
approval by the Court. The Parties also represent that the individual executing this Agreement is
authorized to do so on behalf of the respective party. As a condition to this Agreement, the
Parties further expressly represent and warrant that they have not assigned, sold, conveyed,
transferred, or otherwise disposed of any rights, claims, or remedies being released by this
Agreement, or attempted to do so.
8.09

No Prejudice to the Drafter

This Agreement has been negotiated among and drafted by the Parties. To the extent
there is any uncertainty or ambiguity in this Agreement, none of the Parties will be deemed to
have caused any such uncertainty or ambiguity. Accordingly, this Agreement shall not be
construed against the party preparing it, but shall be construed as if all Parties hereto, and each of
them, jointly prepared it, and any uncertainty or ambiguity shall not be interpreted against any
one party.
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8.10

Fair, Equitable, and Reasonable Settlement

The Parties believe that this Agreement is a fair, equitable, and reasonable settlement of
the Action, and they have arrived at this Settlement through am1s-length negotiations, taking into
account all relevant factors, present and potential.
8.11

Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed an
original and all of which, when taken together, shall constitute one and the same instrument. The
date of execution shall be the latest date on which any party signs the Agreement.
8.12

Signatures

A facsimile, copy, or pdf signature on this Agreement shall have the same force and
effect as an original signature thereto. This Agreement, regardless of whether it has original,
facsimile, copy, or pdf signatures, shall be binding and enforceable upon the affixing of such
signatures by the Parties to this Agreement.

IN WITNESS WHEREOF, the Parties hereto, intending to be legally bound hereby, have
duly executed this Agreement as of the date first set fmth above.
THOMAS A. SEAMAN, In His Capacity As Receiver
for Medical Capital

By:-~~"":>:":~_"'/...'!_,~,K~..~... ~·~·~·/:__
____
Thomas A. Seaman

WELLS FARGO BANK, N.A.

By: - - = - - c - - - c = - c c c - - - c - - - - - - - - Brian W. Bartlett
Head of Corporate Trust

THE BANK OF t-mW YORK MELLON

By:_~~~~~--------
Patrick J. Tadie
Executive Vice President and Global
Business Executive,
Alternative and Broker Dealer Services

22

Seaman Declaration Ex 8 Page 22

Case 8:09-cv-00818-DOC-RNB Document 741 Filed 06/11/12 Page 24 of 59 Page ID
#:17404

8.10

Fair, Equitable, and Reasonable Settlement

The Parties believe that this Agreement is a fair, equitable, and reasonable settlement of
the Action, and they have arrived at this Settlement through arms-length negotiations, taking into
account all relevant factors, present and potential.
8.11

Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed an
original and all of which, when taken together, shall constitute one and the same instrument. The
date of execution shall be the latest date on which any party signs the Agreement.
8.12

Signatures

A facsimile, copy, or pdf signature on this Agreement shall have the same force and
effect as an original signature thereto. This Agreement. regardless of whether it has original,
facsimile. copy, or pdf signatures, shall be binding and enforceable upon the affixing of such
signatures by the Parties to this Agreement.
IN WITNESS WHEREOF. the Parties hereto, intending to be legally bound hereby, have
duly executed this Agreement as of the date first set forth above.

11-IOMAS A. SEAMAN, In His Capacity As Receiver
for Medical Capital

By:

--~----~~-------------

Thomas A. Seaman

WELLS FARGO BANK,N.A.

Head of Corporate Trust

THE BANK OF NEW YORK MELLON

By:

- - - - - -----

Patrick J. T~-d:-:-ie--
Executive Vice President and Global
Business Executive,
Alternative and Broker Dealer Services
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8.10

Fair. Equitable, and Reasonable Seulement

The Parties believe that this Agreement is a fair, equitable, and reasonable settlement of
the Action, and they have arrived at this Settlement through arms-length negotiations, taking into
account all rele; ant factors, present and potential.
8.11

Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed an
original and all of which, when taken together, shall constitute one and the same instrument. The
date of execution shall be the latest date on which any party signs the Agreement.
8.12

Signatures

A facsimile, copy, or pdf signature on this Agreement shall have the same force and
effect as an original signature thereto. This Agreement, regardless of whether it has original,
facsimile, copy, or pdf signatures, shall be binding and enforceable upon the affixing of such
signatures by the Parties to this Agreement.
·
IN WITNESS WHEREOF, the Parties hereto, intending to be legally bound hereby, have
duly executed this Agreement as of the date first set fmth above.

THOMAS A. SEAMAN, In His Capacity As Receiver
for Medical Capital

By: - -------Thomas A. Seaman

WELLS FARGO BANK, N.A.

By:
Brian W. BaJtlett
Head of Corporate Trust

THE BANK OF NEW YORK MELLON

tJ~"

By:_JvA1
I~
Patrick .·Tadie
Executive Vice President and Global
Business Executive,
Alternative and Broker Dealer Services
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1

2
3
4

5
6

SHARTSIS FRIESE LLP
RONALD HAYES MALONE (Bar #51 087)
rmalone@sflaw.com
FRANK A. CIALONE (Bar # 172816)
fcialone@sflaw.com
One Mantime Plaza, Eighteenth Floor
San Francisco, CA 941 f 1
Telephone: (415) 421-6500
Facsimile: (415) 421-2922
Attorneys for Receiver
THOMAS SEAMAN

7
8

UNITED STATES DISTRICT COURT

9

CENTRAL DISTRICT OF CALIFORNIA

10

SOUTHERN DIVISION

11

12
13

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,

14
15
16
17
18
19
20

v.

CASE NO. SACV 09-818 DOC (RNBx)

[PROPOSED] ORDER APPROVING
SETTLEMENT AGREEMENT WITH
WELLS FARGO BANK, N.A. AND
THE BANK OF NEW YORK
MELLON

MEDICAL CAPITAL HOLDINGS,
INC.; MEDICAL CAPITAL
CORPORATION; MEDICAL
PROVIDER FUNDING
CORPORATION VI; SIDNEY M.
FIELD; and JOSEPH J.
LAMPARIELLO,
Defendants.

21

22
23
24
25
26
27
28
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1

The Motion by Receiver Thomas Seaman (the "Receiver") for

2

Approval of Settlement with Wells Fargo Bank, N.A. ("Wells Fargo") and The

3

Bank of New York Mellon ("BNYM") (collectively, the "Trustees") came on for

4

hearing on August27, 2012. Appearances were entered on the record.

5

The Court, having considered the declarations and pleadings filed in

6

support of and in opposition to the Motion, and the oral argument of counsel,

7

hereby grants the Motion based on the following findings of fact and conclusions of

8

law.

9

FINDINGS OF FACT

10

The Medical Capital Notes

11

1.

Medical Capital Holdings, Inc. ("MCH") created a series of

12

wholly-owned special purpose corporations ("SPCs") to sell unregistered notes (the

13

"Notes") to investors pursuant to a private placement memorandum. These SPCs

14

included Medical Provider Financial Corporation I ("MP I"), Medical Provider

15

Financial Corporation II ("MP II"), Medical Provider Financial Corporation III

16

("MP III"), Medical Provider Financial Corporation IV ("MP IV"), Medical

17

Provider Funding Corporation V ("MP V") and Medical Provider Funding

18

Corporation VI ("MP VI") (collectively, "the MedCap SPCs").

19
20

2.

Medical Capital Corporation ("MCC") served as the

administrator for each of the MedCap SPCs.

21

3.

Each ofMP I, MP II, MP IV, and MP VI entered into a separate

22

Note Issuance and Security Agreement ("NISA") with BNYM pursuant to which

23

BNYM agreed to serve as indenture trustee for the initial series of promissory notes

24

sold by that entity. MP IV also entered into a supplemental NISA with BNYM

25

whereby BNYM agreed to serve as indenture trustee for a second series ofMP IV

26

promissory notes. Each of these NISAs provides for the payment of fees to BNYM

27

as trustee, and for indemnification against expenses and liabilities under specified

28

conditions.
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1

4.

Each of MP III and MP V entered into a separate NISA with

2

Wells Fargo pursuant to which Wells Fargo agreed to serve as indenture trustee for

3

the initial series of promissory notes sold by that entity. MP III also entered into a

4

supplemental NISA with Wells Fargo whereby Wells Fargo agreed to serve as

5

indenture trustee for a second series of MP IV promissory notes. Each of these

6

NISAs provides for the payment of fees to Wells Fargo as trustee, and for

7

indemnification against expenses and liabilities under specified conditions.

5.

8
9

Pursuant to each NISA, the proceeds from the SPC's sale of the

associated series of notes (as well as sums earned on assets acquired with those

10

proceeds) were to be deposited into a trust account with the indenture trustee, and

11

thereafter disbursed by the indenture trustee in accordance with the terms of the

12

NISA. Pursuant to each NISA, the SPC was the owner of all sums deposited into

13

the trust account (as well as the owner of all assets acquired with the note proceeds

14

and all other items that the NISA identifies as collateral for the repayment of the

15

associated notes), although the SPC granted a security interest therein to the

16

indenture trustee.

6.

17
18

Each note sold by the MedCap SPCs expressly

in~orporated

the

terms of the associated NISA.

19

The SEC Action And Appointment Of The Receiver
7.

20

This action commenced on July 16, 2009 when the United States

21

Securities and Exchange Commission (the "SEC") filed a complaint alleging

22

federal securities fraud against MCH, MCC, MP VI, Sidney M. Field and Joseph J.

23

Lampariello in connection with the offer and sale ofMP VI Notes (the "SEC

24

Action").

25

8.

On August 18, 2009, the Court entered an order ("the

26

Receivership Order") appointing the Receiver as a permanent receiver for MCH,

27

MCC, MP VI, and their subsidiaries and affiliates, including MP I, MP II, MP III,

28

MP IV, and MP V (collectively, the "Receivership Entities"). The Receivership
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1

1

Order expressly provides the Receiver with the full powers of an equity receiver,

2

including but not limited to full power over all funds, assets and choses in action

3

belonging to the Receivership Entities. See Doc. No. 44.

4

9.

Pursuant to the Receivership Order, Wells Fargo and BNYM

5

have turned over to the Receiver all collateral for the Notes they previously held as

6

trustees under the NISAs.

7
8

The Masonek Action
10.

On September 11, 2009, seven individuals who allege that they

9

are holders of Notes issued by MP II, MP III, MP IV, MP V, and MP VI initiated a

10

putative class action lawsuit against the Trustees in the United States District Court

11

for the Central District of California, in an action captioned Masonek v. Wells

12

Fargo Bank, N.A., Case No. SACV09-1048 DOC (RNBx). Thereafter, four other

13

putative class action lawsuits were filed in the Central District of California based

14

on substantially the same allegations. Pursuant to an Order issued by the Court on

15

October 21, 2009, all of those actions were consolidated into the Masonek v. Wells

16

Fargo Bank, N.A. action (the "Masonek Action").

17

11.

The currently operative complaint in the Masonek Action (the

18

"Masonek Complaint") alleges a single cause of action for breach of contract. In

19

particular, the Masonek Complaint alleges that: (1) the holders of the MedCap

20

Notes (the "Noteholders") are intended third-party beneficiaries of the NISAs; (2)

21

Wells Fargo and BNYM breached the NISAs by improperly disbursing funds from

22

the trust accounts (i) for unauthorized administrative fees, (ii) for the acquisition of

23

impermissible assets on which the SPCs lost money, (iii) for the acquisition of

24

overvalued assets, (iv) for the acquisition of fake assets, and (v) after an Event of

25

Default should have been declared; and (3) the Noteholders suffered injury due to

26

those alleged breaches because the SPCs have failed to pay the principal and

27

interest owed under the notes and do not have the assets with which to do so, and

28

because the breaches reduced the assets available to the SPCs.
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1

12.

Prior versions of the complaint in the Masonek Action also had

2

included claims for (1) breach of fiduciary duty; (2) aiding and abetting breach of

3

fiduciary duty; (3) negligence; (4) unjust enrichment; and (5) Violation of

4

California Business & Professions Code Section 17200, et seq. The Court

5

dismissed all of these additional claims pursuant to motions to dismiss brought by

6

the Trustees under Federal Rule of Civil Procedure 12(b)(6). See Doc. No. 143 in

7

In re Medical Capital Securities Litigation, Case No. 8:1 0-ml-02145-DOC-RNB

8

("In re Medical Capital") (filed 2/7/ll ); Doc. No. 53 in In re Medical Capital (filed

9

8/31/1 0).

The Abbate Action

10
11

13.

On or about November 25, 2009, nearly 1,700 individuals who

12

purported to be holders of Notes issued by MP II, MP III, MP IV, MP V, and MP

13

VI initiated a mass action lawsuit against Wells Fargo and BNYM in the Circuit

14

Court of the 17th Judicial Circuit in and for Broward County, Florida, in an action

15

captioned Abbate v. Wells Fargo Bank, N.A., Case No. 09-63927 (the "Abbate

16

Action"). On or about December 29, 2009, the Abbate Action was removed to the

17

United States District Court for the Southern District of Florida and, on or about

18

August 31, 2010, the action was transferred to the Central District of California, in

19

an action captioned Abbate v. Wells Fargo Bank, N.A., Case No. SACVI0-6561

20

DOC (RNBx) (the "Abbate Action").

21

14.

The currently operative portion of the currently operative

22

complaint in the Abbate Action (the "Abbate Complaint") alleges a single cause of

23

action for breach of contract. In particular, like the Masonek Complaint, the

24

Abbate Complaint alleges that: (1) the plaintiffNoteholders are intended third-

25

party beneficiaries of the NISAs; (2) Wells Fargo and BNYM breached the NISAs

26

by improperly disbursing funds from the trust accounts (i) for unauthorized

27

administrative fees, (ii) for the acquisition of impermissible assets on which the

28

SPCs lost money, (iii) for the acquisition of overvalued assets, (iv) for the
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1

acquisition offake assets, and (v) after an Event of Default should have been

2

declared; and (3) the plaintiffNoteholders suffered injury due to those alleged

3

breaches because the SPCs have failed to pay the principal and interest owed under

4

the plaintiffs' Notes and do not have the assets with which to do so, and because the

5

breaches reduced the assets available to the SPCs.

6

15.

Prior versions of the complaint in the Abbate Action also had

7

included claims for (1) violation of Section 1O(b) of the Securities and Exchange

8

Act and Rule 10(b)(5); (2) breach of fiduciary duty; (3) negligence; (4) breach of

9

the implied covenant of good faith and fair dealing; and (5) declaratory relief The

10

Court dismissed all of these additional claims pursuant to motions to dismiss

11

brought by the Trustees under Federal Rule of Civil Procedure 12(b)(6). See

12

Docket No. 227 in Abbate Action (filed 11117111); Docket No. 196 in Abbate

13

Action (filed 4/25111).

The Bain Action

14
15

16.

On or about December 17, 2009, more than 100 individuals who

16

purported to be holders of Notes issued by MP II, MP III, MP IV, MP V, and MP

17

VI initiated a mass action lawsuit against Wells Fargo and BNYM in the United

18

States District Court for the Eastern District of California, in an action captioned

19

Bain v. Wells Fargo Bank, N.A., Case No. CV09-2218 LJO-GSA (the "Bain

20

Action"). On or about April16, 2010, the United States Judicial Panel on

21

Multi district Litigation issued an order transferring the Bain Action to the Central

22

District of California for coordinated pretrial proceedings with the Masonek Action

23

and other related actions.

24

17.

The original complaint in the Bain Action included claims for

25

(1) breach of fiduciary duty; (2) negligence; (3) unjust enrichment; and (4)

26

Violation of California Business & Professions Code Section 17200, et seq.

27
28

18.

On _ _ _ _, 2012, pursuant to the parties' stipulation and the

Court's order, plaintiffs filed an amended complaint (the "Bain Complaint")
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1

alleging a single cause of action for breach of contract. In particular, like the

2

Masonek Complaint, the Bain Complaint alleges that: (1) the plaintiffNoteholders

3

are intended third-party beneficiaries of the NISAs; (2) Wells Fargo and BNYM

4

breached the NISAs by improperly disbursing funds from the trust accounts (i) for

5

unauthorized administrative fees, (ii) for the acquisition of impermissible assets on

6

which the SPCs lost money, (iii) for the acquisition of overvalued assets, (iv) for

7

the acquisition of fake assets, and (v) after an Event of Default should have been

8

declared; and (3) the plaintiffNoteholders suffered injury due to those alleged

9

breaches because the SPCs have failed to pay the principal and interest owed under

10

the plaintiffs' Notes and do not have the assets with which to do so, and because the

11

breaches reduced the assets available to the SPCs.

The Certification Of A Noteholder Class In Masonek

12
13

19.

On July 26, 2011, the Court issued an order in the Masonek

14

Action certifying a class consisting of all persons who (i) purchased or otherwise

15

acquired notes issued by one or more of MP II, MP III, MP IV, MP V and MP VI

16

and (ii) did not receive some or all of their principal or interest payments.

17

20.

Pursuant to a Court Order entered on December 8, 2011, Class

18

Notice thereafter was mailed to 11,889 class members, was published, and was

19

posted on the website www.medicalcapitalclass.com. The Class Notice advised

20

class members of the procedures for opting out of the class, and the opt-out

21

deadline of March 30,2012. The Class Administrator received opt-out requests on

22

behalf of 1,578 Noteholders, of whom

23

named plaintiffs in either the Abbate or Bain actions. According to the Receiver's

24

records, these_ Noteholders who are not now named plaintiffs in either the

25

Abbate or Bain actions hold notes in the principal amount of$.___ million.

26
27

are Noteholders who are not now

The Receiver's Investiflation Pursuit And Settlement Of
'l'he MedCap SPCs' C aims 1 gainst 'l'he 'trustees

28
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1

21.

The Receivership Order specifically authorized, empowered,

2

and directed the Receiver to employ attorneys, accountants, and others to

3

investigate and, where appropriate, institute, pursue, and prosecute all claims and

4

causes of action related to the activities of the Receivership Entities. See Doc. No.

5

44.

6

22.

On May 20, 2010, the Court approved the appointment of

7

Shartsis Friese LLP as Conflicts Counsel to the Receiver to investigate and pursue

8

potential claims against the Trustees. See Doc. No. 260 in SEC Action.

9

23.

After a careful review of the Receivership Entities' own records,

10

the Receiver, in consultation with Conflicts Counsel, concluded that the Receiver

11

had grounds to bring claims on behalf of the MedCap SPCs against both Wells

12

Fargo and BNYM, and sought Court approval to do so. The Receiver further

13

concluded "that it is in the best interests of the Receivership Entities and their

14

stakeholders for the Receiver to pursue claims against the Trustees" because "the

15

Receiver is ideally-situated to effectively and cost efficiently pursue such claims, in

16

that the Receiver has standing to pursue claims directly on behalf of the

17

Receivership Entities, has in-house forensic accounting expertise and professional

18

staff, has a discounted hourly fee arrangement with experienced litigation counsel,

19

and any recovery on behalf of the plaintiff Receivership Entities would be available

20

for all of their creditors." See Doc. No. 416. On October 12, 2010, the Court

21

issued an order authorizing the Receiver to file claims against the Trustees. See

22

Doc. No. 428.

23

24.

The Receiver intended to pursue claims against the Trustees,

24

and Conflicts Counsel drafted a complaint alleging claims based on the Trustees'

25

breaches of duties under the NISAs, which focused on payments of administrative

26

fees and acquisition of purported Eligible Receivables and Non-Receivable Assets

27

where the relevant documentation was deficient under the NISAs or where that

28
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1

documentation demonstrated that the asset was worthless or could not be acquired

2

consistent with the terms of the NISAs.

3

25.

In December 2010, after consulting with the SEC, the Receiver

4

and his counsel decided to explore potential settlement with the Trustees rather than

5

proceed immediately with litigation, and negotiated agreements tolling the statutes

6

of limitations with each of the Trustees. The Receiver was concerned about the

7

costs and risks of litigating against the Trustees, and also concerned that the

8

ongoing Noteholder lawsuits against the Trustees were exposing the Receivership

9

Estate to the Trustees' ever-mounting indenmity claims.

10

26.

The Receiver worked with each of the Trustees to obtain their

11

documents informally, rather than through more time-consuming and costly formal

12

discovery procedures. The Receiver obtained more than 368,000 pages of materials

13

from Wells Fargo, and more than 390,000 pages of material from BNYM. The

14

Receiver and Conflicts Counsel conducted extensive review of these voluminous

15

documents, as well as further analysis of the NISAs and applicable law.

16

27.

The Receiver and each of the Trustees then agreed to pursue

17

mediation, and jointly retained a respected mediator, Charles Bakaly, Jr. of JAMS,

18

to assist in those efforts. In the course of and for the purpose of this mediation

19

process, the Receiver and/or Conflicts Counsel held a separate series of in-person

20

meetings and telephone conferences with each of the Trustees and!or their

21

respective counsel, including a day-long in person session with the mediator and

22

each of the Trustees in January and March of2012, as well as a number of joint

23

telephone conferences. This process resulted in a signed settlement agreement (the

24

"Settlement").

25

28.

On June_, 2012, the Receiver filed an action against the

26

Trustees on behalf of the MedCap SPCs alleging that the Trustees breached the

27

NISAs by improperly disbursing funds from the trust accounts (i) for unauthorized

28

administrative fees, (ii) for the acquisition of impermissible assets on which the
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1

1

SPCs lost money, (iii) for the acquisition of overvalued assets, (iv) for the

2

acquisition of fake assets, and (v) after an Event of Default should have been

3

declared. See Thomas Seaman v. Wells Fargo Bank, NA., Case No.

4

"Receiver Action").

5

29.

(the

The Receiver then filed a motion for approval of the Settlement,

6

and served it on all creditors of the receivership estate by mailing a notice to them

7

outlining the Settlement and the motion, and posting the complete papers on the

8

Receiver's website.

9

The Terms Of The Settlement

10

30.

The Settlement contains the following principal terms:

11

(1)

Subject to the conditions for effectiveness, Wells Fargo agrees

12

to pay $49 million to the receivership estate and to release its previously submitted

13

claims against the receivership estate for unpaid disbursing agent fees, trustee fees,

14

default expenses, litigation expenses, and indemnity;

15

(2)

Subject to the conditions for effectiveness, BNYM agrees to pay

16

$57 million to the receivership estate and to release its previously submitted claims

17

against the receivership estate for unpaid trustee fees, default expenses, litigation

18

expenses, and indemnity;

19

(3)

Subject to the conditions for effectiveness, the Receiver agrees

20

to release Wells Fargo and to release BNYM from all claims arising out of or

21

related to the Receivership Entities and their activities;

22

(4)

Each of Wells Fargo and BNYM agrees to place their cash

23

settlement payment into an interest bearing escrow account within 30 days

24

following the latter of (a) entry of an order in this Action (i) approving the

25

Settlement as fair and equitable, (ii) enjoining claimants against the receivership

26

estate (including the Noteholders) from pursuing claims for injuries they allegedly

27

suffered as an indirect result of any injuries to the Receivership Entities allegedly

28

caused by the Trustees, and (iii) ordering that the Trustees have no further rights or
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1

duties under the NISAs, or duties to the Noteholders, except those rights and duties

2

that survive termination of the NISAs by their express terms (and a duty to

3

reasonably cooperate with the Receiver in releasing any security interests still held

4

by the Trustees as trustees in the MedCap SPCs assets) (the "Approval Order"), and

5

(b) entry of judgment in each of the Masonek, Abbate and Bain Actions pursuant to

6

summary judgment motions to be filed by the Trustees on the ground that the

7

plaintiffs in those actions lack the standing, power and authority to pursue their

8

pending claims (the "Judgments");

9

(5)

Upon entry of the Approval Order, each of Wells Fargo and

10

BNYM agrees to withdraw with prejudice the claims they previously filed against

11

the receivership estate;

12

(6)

Upon entry of the Approval Order and the Judgments, each of

13

Wells Fargo, BNYM, and the Receiver agrees to file a motion in the action

14

instituted by the Receiver seeking an order declaring the Settlement to be a good

15

faith settlement and seeking a "bar order" barring any person or entity from seeking

16

implied indemnity, equitable indemnity, or contribution from either Wells Fargo or

17

BNYM (the "Good Faith Settlement Order"); and

18

(7)

Each of Wells Fargo and BNYM agrees that, once the Approval

19

Order, the Judgments, and the Good Faith Settlement Order are affirmed or no

20

longer subject to challenge on direct review, each of their settlement payments and

21

any interest earned thereon may be released from escrow to the Receiver.

22

However, if the Approval Order, the Judgments or the Good Faith Settlement Order

23

is not entered, or is overturned on appeal as to Wells Fargo and/or BNYM, Wells

24

Fargo and/or BNYM may elect to terminate the Settlement, obtain a return of any

25

funds placed into escrow and any interest earned thereon, and resume prosecution

26

of the previously withdrawn claim or claims against the receivership estate.

27

28

The Benefits Of The Settlement To The Receivership Estate
And Its Creditors, Including The Notefiolders
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1

31.

The Settlement benefits the receivership estate and its creditors

2

by adding $106 million in cash, which the Receiver proposes to distribute to the

3

Noteholders only.

4
5

32.

The Settlement benefits the receivership estate and its creditors

by avoiding the delay of discovery and a trial against Wells Fargo and BNYM.

6

33.

The Settlement benefits the receivership estate and its creditors

7

by avoiding the additional costs of discovery, trial and appeal, which could total

8

$10 million.

9

34.

The Settlement benefits the receivership estate and its creditors

10

by avoiding the substantial risk that the Receiver would recover less than the cash

11

portion of the Settlement in light of the defenses Wells Fargo and BNYM assert

12

based upon (1) duty-limiting and potentially exculpatory provisions of the NISAs,

13

(2) the potentially duty-limiting course of performance of the NISAs, (3) the

14

potential lack of actual causation due to an apparent willingness of the Medical

15

Capital principals to engage in fraud and other factors, (4) the lack of actual or

16

proximate causation for investment losses caused by the general economic

17

downturn, and (5) the potential damages-limiting effect of various offsets.

18

35.

The Settlement benefits the receivership estate and its creditors

19

by avoiding the significant risk posed by the claims asserted by Wells Fargo and by

20

BNYM against the receivership estate for disbursing agent fees, trustee fees, default

21

expenses, litigation expenses, and indemnity, including the risk that these claims

22

have priority over the claims of the Noteholders as asserted by Wells Fargo and

23

BNYM. These claims total some $25 million to date, and could run as high as $50

24

million for fees and expenses alone if the Receiver Action and/or Noteholder

25

Actions against Wells Fargo and BNYM were to be tried and then appealed.

26

36.

The Settlement benefits the receivership estate and its creditors

27

by avoiding the significant risk of a delay in the distribution of other funds

28

marshaled by the Receiver to date due to the Court or the Court of Appeals
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1

requiring the Receiver to hold back funds while the claims of Wells Fargo and/or

2

BNYM against the Receivership estate are litigated.

3

CONCLUSIONS OF LAW

4

1.

Claims for any injuries to the Receivership Entities, including

5

claims against the Trustees, are property of the receivership estate created for the

6

Receivership Entities. This includes both direct claims by the Receivership

7

Entities, and any claims that otherwise would be available to creditors who

8

allegedly suffered indirect injury as a result of the injuries to the Receivership

9

Entities. Absent abandonment by the Receiver, the Receiver has the exclusive

10

standing, power, and authority to pursue and, subject to Court approval, to resolve

11

all claims belonging to the receivership estate for injuries to the Receivership

12

Entities. This exclusive standing, power, and authority precludes third parties

13

(including the Noteholders) from pursuing claims against the Trustees for any

14

indirect injury allegedly suffered as a result of any alleged injury to the

15

Receivership Entities.

16

2.

The Settlement between the Receiver and Wells Fargo,

17

including all terms set out in the Settlement, is approved because it is fair and

18

equitable, and is in the best interests of the Receivership Entities and all their

19

creditors, including the Noteholders. This conclusion is based upon the Court's

20

consideration of(1) the probability of success against Wells Fargo in the Receiver

21

Action and the Noteholder Actions, and the probability of success by Wells Fargo

22

on the claims asserted by Wells Fargo against the receivership estate; (2) the

23

complexity of the foregoing litigation and the expense, inconvenience, and delay

24

necessarily accompanying a fully-litigated resolution; and (3) the paramount

25

interest of the creditors and a proper deference to their reasonable views. The Court

26

finds that the settlement is fair and equitable, and within the range of

27

reasonableness.

28
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1

3.

1

The settlement between the Receiver and BNYM, including all

2

terms set out in the Settlement, is approved because it is fair and equitable, and is in

3

the best interests of the Receivership Entities and all their creditors, including the

4

Noteholders. This conclusion is based upon the Court's consideration of (l) the

5

probability of success against Wells Fargo in the Receiver Action and the

6

Noteholder Actions, and the probability of success by BNYM on the claims

7

asserted by BNYM against the receivership estate; (2) the complexity of the

8

foregoing litigation and the expense, inconvenience, and delay necessarily

9

accompanying a fully litigated resolution; and (3) the paramount interest of the

10

creditors and a proper deference to their reasonable views. The Court finds that the

11

settlement is fair and equitable, and within the range of reasonableness.
4.

12

In order to protect the Receiver's exclusive authority over the

13

property of the receivership estate, including the power to pursue, and with Court

14

approval to resolve, the MedCap SPCs' claims against the Trustees, it is necessary

15

and proper to issue the injunction required as a condition of the Settlement between

16

the Receiver and the Trustees.
5.

17

All creditors of the Receivership Entities, including all

18

Noteholders, have been afforded adequate notice and opportunity to be heard to

19

satisfy all constitutional and statutory requirements, and are bound by this Order.

20

It is therefore ORDERED that:

21

1.

The Settlement attached hereto as Exhibit A is approved in its

2.

The Settlement will not become effective until all the conditions

22

entirety.

23
24

to effectiveness set forth therein are satisfied or waived in the manner specified

25

therein.

26

3.

On or following the Effective Date of the Settlement, Wells

27

Fargo and BNYM shall have no further rights or duties under the NISAs, and no

28

further duties to the Noteholders, except (a) those rights and duties that survive the
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1

termination of the NISAs by their express terms, and (b) the duty to reasonably

2

cooperate with the Receiver to effectuate the transfer, assignment or release of each

3

of Wells Fargo's and BNYM's interests in any and all collateral of the Receivership

4

Entities, as lawfully directed to do by the Receiver.
The claims asserted against the receivership estate by Wells

4.

5

6

Fargo and BNYM are deemed withdrawn with prejudice, subject to reinstatement

7

as set forth in the Settlement in the event the Settlement is tenninated in accordance

8

with its terms.

9

5.

All creditors of the Receivership Entities, including the

10

Noteholders, and anyone acting in concert with them are permanently enjoined

11

from pursuing existing actions or instituting new actions that assert claims against

12

Wells Fargo and/or BNYM seeking damages allegedly suffered as a result of Wells

13

Fargo's or BNYM's disbursement of funds from the trust accounts established for

14

each of the MedCap SPCs, any other alleged loss of or injury to the collateral

15

securing the promissory notes, or any other injury to any of the Receivership

16

Entities or their property; provided, however, this injunction shall not restrict any

17

party from responding to (1) the motions for summary judgment filed by the

18

Trustees in the Masonek Action, the Abbate Action, and the Bain Action on June

19

11, 2012, (2) the motions to stay discovery filed by the Trustees in the Masonek

20

Action, the Abbate Action, and the Bain Action on June_, 2012, and (3) the good

21

faith settlement motion to be filed in the Receiver Action.

22
23

6.

The Receiver will dismiss the Receiver Action with prejudice

days following the Effective Date of the Settlement.

24

25

26

DATED:

, 2012

--

By~:-r=-~-~~~~~~--
The Honorable David 0. Carter
United States District Court Judge
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6
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MUNGER, TOLLES & OLSON, LLP
Marc T. G. Dworsky (State BarNo. 157413)
Marc.Dworsky@mto.com
Lawrence C. Barth (State Bar No. 123002)
Lawrence.Barth@mto.com
Michael E. Soloff (State Bar No. 116550)
Mike.Soloff@mto.com
355 South Grand Avenue, Thirty-Fifth Floor
Los Angeles, California 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 687-3702
Attorneys for Defendant
WELLS FARGO BANK, N.A.

8

9
10
11
12
13

GIBSON, DUNN & CRUTCHER LLP
JOEL A. FEUER (State Bar No. 100663)
JF euer@gibsondunn .com
2029 Century Park East, Suite 4000
Los Angeles, California 90067
Telephone: (31 0) 552-8500
Facsimile: (310) 551-8741
Attorneys for Defendant
THE BANK OF NEW YORK MELLON

14
UNITED STATES DISTRICT COURT

15

CENTRAL DISTRICT OF CALIFORNIA

16

SOUTHERN DIVISION

17
18
19

JAMES L. ABBATE, et al.,
Plaintiffs,

20
21

22
23
24

v.
WELLS FARGO BANK, N.A., et al.
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1

The Joint Motion for Summary Judgment by Wells Fargo Bank, N.A.

2

("Wells Fargo") and The Bank of New York Mellon ("BNYM") came on for

3

hearing on August 27,2012. Wells Fargo appeared through its counsel of record,

4

Munger, Tolles & Olson LLP. BNYM appeared through its counsel of record,

5

Gibson, Dunn & Crutcher LLP. Plaintiffs appeared through their counsel of record,

6

Greenspoon Marder, P.A. and Theodora Oringher PC.

7

The Court, having considered the declarations and pleadings filed in

8

support of and in opposition to the Motion, and the oral argument of counsel,

9

hereby grants the Motion based on the following findings of undisputed facts and

10

conclusions of law.

11

Findings of Undisputed Fact

12

Plaintiffs allege that they are holders of notes issued by one or more of

13

Medical Provider Financial Corporation II ("MP II"), Medical Provider Financial

14

Corporation III ("MP III"), Medical Provider Financial Corporation IV ("MP IV"),

15

Medical Provider Funding Corporation V ("MP V") and Medical Provider Funding

16

Corporation VI ("MP VI") (collectively, the "SPCs"), and that they did not receive

17

some or all of their principal or interest payments. The portion of Plaintiffs' ·

18

Second Amended Complaint that was not previously dismissed with prejudice by

19

the Court alleges a single cause of action for breach of contract against the Banks.

20

Wells Fargo entered into Note Issuance and Security Agreements

21

("NISAs") with MP III and MP V, pursuant to which it agreed to serve as indenture

22

trustee in connection with the notes issued by those SPCs. BNYM entered into

23

NISAs with MP II, MP IV and MP VI, pursuant to which it agreed to serve as

24

indenture trustee in connection with the notes issued by those SPCs. Plaintiffs

25

allege that they are intended third-party beneficiaries of the NISAs.

26

Pursuant to each NISA, the proceeds from the SPC' s sale of the

27

associated series of notes (as well as sums earned on assets acquired with those

28

proceeds) were to be deposited into a trust account with the indenture trustee, and
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1

thereafter disbursed by the indenture trustee in accordance with the terms of the

2

NISA. Pursuant to each NISA, the SPC was the owner of all sums deposited into

3

the trust account (as well as the owner of all assets acquired with the note proceeds

4

and all other items that the NISA identifies as collateral for the repayment of the

5

associated notes), although the SPC granted a security interest therein to the

6

indenture trustee. Each note held by the Noteho1ders expressly incorporated the

7

terms of the associated NISA.

8
9

Plaintiffs allege that the Banks breached the NISAs by improperly
disbursing funds from the trust accounts (i) for unauthorized administrative fees,

10

(ii) for the acquisition of impermissible assets on which the SPCs lost money,

11

(iii) for the acquisition of overvalued assets, (iv) for the acquisition of fake assets,

12

and (v) after an Event of Default should have been declared. Plaintiffs allege that

13

the Noteholders suffered injury due to those alleged breaches because the SPCs

14

have failed to pay the principal and interest owed under the notes and do not have

15

the assets with which to do so, and because the breaches reduced the assets

16

available to the SPCs.

17

Prior to the commencement of this action, the Court entered an order

18

("the Receivership Order") in Securities & Exchange Commission v. Medical

19

Capital Holdings, Inc., Case No. SACV09-818 DOC (RNBx) ("the SEC Action"),

20

appointing Thomas A. Seaman ("the Receiver") as permanent receiver for Medical

21

Capital Holdings, Inc., Medical Capital Corporation, and the SPCs (collectively the

22

"Receivership Entities"). The Receivership Order expressly provides the Receiver

23

with the full powers of an equity receiver, including but not limited to full power

24

over all funds, assets and choses in action belonging to the Receivership Entities.

25

The Receivership Order specifically authorized, empowered and directed the

26

Receiver to employ attorneys, accountants and others to investigate and, where

27

appropriate, institute, pursue and prosecute all claims and causes of action related to

28

the activities of the Receivership Entities.
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1

With the express leave of the Court, the Receiver has commenced an

2

action on behalf of the SPCs against the Banks, alleging a single cause of action for

3

breach of contract. Just like the Plaintiffs, the Receiver alleges claims based on the

4

Trustees' breaches of contractual duties under the NISAs, including payments of

5

administrative fees and acquisition of purported Eligible Receivables and Non-

6

Receivable Assets where the relevant documentation was deficient under the NISAs

7

or where that documentation demonstrated that the asset was worthless or could not

8

be acquired consistent with the terms of the NISAs. And, just like the Plaintiffs, the

9

Receiver alleges that the SPCs suffered injury from these alleged breaches, because

10

the breaches reduced the assets available to the SPCs.

11

The Receiver has entered into a conditional settlement with the Banks

12

of any and all claims that the SPCs may have against them. Upon final approval of

13

that settlement, the Receiver will dismiss with prejudice his action against the

14

Banks.

15

Conclusions of Law

16

Claims for any injuries to the SPCs are property of the receivership

17

estate created for the Receivership Entities. This includes Plaintiffs' claims

18

because they seek to redress the indirect and derivative injury Plaintiffs allegedly

19

suffered when the Banks' alleged breaches of the NISAs allegedly directly injured

20

the SPCs by causing the dissipation of their assets, thereby leaving fewer assets for

21

the SPCs to use to pay off the notes. The Receiver has the exclusive standing,

22

power and authority to pursue and to resolve (subject to court approval) all claims

23

belonging to the receivership estate. Plaintiffs claims therefore are properly

24

dismissed with prejudice.

25

DATED:

26

_,2012

By~:-nm-T>---rrr--~~~---
The Honorable David 0. Carter
United States District Court Judge
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MUNGER, TOLLES & OLSON, LLP
Marc T. G. Dworsky (State Bar No. 157413)
Marc.Dworsky@mto.com
Lawrence C. Barth (State Bar No. 123002)
Lawrence.Barth@mto.com
Michael E. Soloff (State Bar No. 116550)
Mike.So1off@mto.com
355 South Grand Avenue, Thirty-Fifth Floor
Los Angeles, California 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 687-3702
Attorneys for Defendant
WELLS FARGO BANK, N.A.
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9
10
11
12
13

GIBSON, DUNN & CRUTCHER LLP
Joel A. Feuer (State Bar No. 100663)
JFeuer@gibsondunn.com
2029 Century Park East, Suite 4000
Los Angeles, California 90067
Telephone: (310) 552-8500
Facsimile: (310) 551-8741
Attorneys for Defendant
THE BANK OF NEW YORK MELLON
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15
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16
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17
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19
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20
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21
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22

KENNETH AND GWEN BAIN, et
al.,

23
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1

The Joint Motion for Summary Judgment by Wells Fargo Bank, N.A.

2

("Wells Fargo") and The Bank of New York Mellon ("BNYM") came on for

3

hearing on August 27, 2012. Wells Fargo appeared through its counsel of record,

4

Munger, Tolles & Olson LLP. BNYM appeared through its counsel of record,

5

Gibson, Dunn & Crutcher LLP. Plaintiffs appeared through their counsel of record,

6

Perkins Mann & Everett, PC.

7

The Court, having considered the declarations and pleadings filed in

8

support of and in opposition to the Motion, and the oral argument of counsel,

9

hereby grants the Motion based on the following findings of undisputed facts and

10

conclusions oflaw.

11

Findings of Undisputed Fact

12

Plaintiffs allege they are holders of notes issued by one or more of

13

Medical Provider Financial Corporation II ("MP II"), Medical Provider Financial

14

Corporation III ("MP III"), Medical Provider Financial Corporation IV ("MP IV"),

15

Medical Provider Funding Corporation V ("MP V") and Medical Provider Funding

16

Corporation VI ("MP VI") (collectively, the "SPCs"), and that they have not

17

received some or all of their principal or interest payments. Plaintiffs' First

18

Amended Complaint alleges a single cause of action for breach of contract against

19

the Banks.

20

Wells Fargo entered into Note Issuance and Security Agreements

21

("NISAs") with MP III and MP V, pursuant to which it agreed to serve as indenture

22

trustee in connection with the notes issued by those SPCs. BNYM entered into

23

NISAs with MP II, MP IV and MP VI, pursuant to which it agreed to serve as

24

indenture trustee in connection with the notes issued by those SPCs. Plaintiffs

25

allege that they are intended third-party beneficiaries of the NISAs.

26

Pursuant to each NISA, the proceeds from the SPC's sale of the

27

associated series of notes (as well as sums earned on assets acquired with those

28

proceeds) were to be deposited into a trust account with the indenture trustee, and
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1

1

thereafter disbursed by the indenture trustee in accordance with the terms of the

2

NISA. Pursuant to each NISA, the SPC was the owner of all sums deposited into

3

the trust account (as well as the owner of all assets acquired with the note proceeds

4

and all other items that the NISA identifies as collateral for the repayment of the

5

associated notes), although the SPC granted a security interest therein to the

6

indenture trustee. Each note held by the Noteholders expressly incorporated the

7

terms of the associated NISA.

8
9

Plaintiffs allege that the Banks breached the NISAs by improperly
disbursing funds from the trust accounts (i) for unauthorized administrative fees,

10

(ii) for the acquisition of impermissible assets on which the SPCs lost money,

11

(iii) for the acquisition of overvalued assets, (iv) for the acquisition of fake assets,

12

and (v) after an Event of Default should have been declared. Plaintiffs allege that

13

the Noteholders suffered injury due to those alleged breaches because the SPCs

14

have failed to pay the principal and interest owed under the notes and do not have

15

the assets with which to do so, and because the breaches reduced the assets

16

available to the SPCs.

17

Prior to the commencement ofthis action, the Court entered an order

18

("the Receivership Order") in Securities & Exchange Commission v. Medical

19

Capital Holdings, Inc., Case No. SACV09-818 DOC (RNBx) ("the SEC Action"),

20

appointing Thomas A. Seaman ("the Receiver") as permanent receiver for Medical

21

Capital Holdings, Inc., Medical Capital Corporation, and the SPCs (collectively the

22

"Receivership Entities"). The Receivership Order expressly provides the Receiver

23

with the full powers of an equity receiver, including but not limited to full power

24

over all funds, assets and choses in action belonging to the Receivership Entities.

25

The Receivership Order specifically authorized, empowered and directed the

26

Receiver to employ attorneys, accountants and others to investigate and, where

27

appropriate, institute, pursue and prosecute all claims and causes of action related to

28

the activities of the Receivership Entities.
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1

With the express leave of the Court, the Receiver has commenced an

2

action on behalf of the SPCs against the Banks, alleging a single cause of action for

3

breach of contract. Just like the Plaintiffs, the Receiver alleges claims based on the

4

Trustees' breaches of contractual duties under the NISAs, including payments of

5

administrative fees and acquisition of purported Eligible Receivables and Non-

6

Receivable Assets where the relevant documentation was deficient under the NISAs

7

or where that documentation demonstrated that the asset was worthless or could not

8

be acquired consistent with the terms of the NISAs. And, just like the Plaintiffs, the

9

Receiver alleges that the SPCs suffered injury from these alleged breaches, because

10

the breaches reduced the assets available to the SPCs.

11

The Receiver has entered into a conditional settlement with the Banks

12

of any and all claims that the SPCs may have against them. Upon final approval of

13

that settlement, the Receiver will dismiss with prejudice his action against the

14

Banks.

15

Conclusions of Law

16

Claims for any injuries to the SPCs are property of the receivership

17

estate created for the Receivership Entities. This includes Plaintiffs' claims

18

because they seek to redress the indirect and derivative injury the named Plaintiffs

19

and the class they represent allegedly suffered when the Banks' alleged breaches of

20

the NISAs allegedly directly injured the SPCs by causing the dissipation of their

21

assets, thereby leaving fewer assets for the SPCs to use to pay off the notes. The

22

Receiver has the exclusive standing, power and authority to pursue and to resolve

23

(subject to court approval) all claims belonging to the receivership estate. Plaintiffs

24

claims therefore are properly dismissed with prejudice.

25

DATED:

26

_,2012

By~:~~~--~~~>A~~--
The Honorable David 0. Carter
United States District Court Judge
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I

The Joint Motion for Summary Judgment by Wells Fargo Bank, N.A.

2

("Wells Fargo") and The Bank of New York Mellon ("BNYM") came on for

3

hearing on August 27, 20I2. Wells Fargo appeared through its counsel of record,

4

Munger, Tolles & Olson LLP. BNYM appeared through its counsel of record,

5

Gibson, Dunn & Crutcher LLP. Plaintiffs appeared through their counsel of record,

6

Cotchett, Pitre & McCarthy LLP and Milberg LLP.

7

The Court, having considered the declarations and pleadings filed in

8

support of and in opposition to the Motion, and the oral argument of counsel,

9

hereby grants the Motion based on the following findings of undisputed facts and

10

conclusions oflaw.

II

Findings of Undisputed Fact

I2

Plaintiffs bring this action on behalf of a class consisting of all persons

13

who (i) purchased or otherwise acquired notes issued by one or more of Medical

I4

Provider Financial Corporation II ("MP II"), Medical Provider Financial

15

Corporation III ("MP III"), Medical Provider Financial Corporation IV ("MP IV"),

16

Medical Provider Funding Corporation V ("MP V") and Medical Provider Funding

17

Corporation VI ("MP VI") (collectively, the "SPCs") and (ii) did not receive some

I8

or all of their principal or interest payments. Plaintiffs allege a single cause of

19

action for breach of contract against the Banks.

20

Wells Fargo entered into Note Issuance and Security Agreements

21

("NISAs") with MP III and MP V, pursuant to which it agreed to serve as indenture

22

trustee in connection with the notes issued by those SPCs. BNYM entered into

23

NISAs with MP II, MP IV and MP VI, pursuant to which it agreed to serve as

24

indenture trustee in connection with the notes issued by those SPCs. Plaintiffs

25

allege that they are intended third-party beneficiaries of the NISAs.

26

Pursuant to each NISA, the proceeds from the SPC's sale of the

27

associated series of notes (as well as sums earned on assets acquired with those

28

proceeds) were to be deposited into a trust account with the indenture trustee, and
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1

thereafter disbursed by the indenture trustee in accordance with the terms of the

2

NISA. Pursuant to each NISA, the SPC was the owner of all sums deposited into

3

the trust account (as well as the owner of all assets acquired with the note proceeds

4

and all other items that the NISA identifies as collateral for the repayment of the

5

associated notes), although the SPC granted a security interest therein to the

6

indenture trustee. Each note held by the Noteholders expressly incorporated the

7

terms of the associated NISA.

8
9

Plaintiffs allege that the Banks breached the NISAs by improperly
disbursing funds from the trust accounts (i) for unauthorized administrative fees,

10

(ii) for the acquisition of impermissible assets on which the SPCs lost money,

11

(iii) for the acquisition of overvalued assets, (iv) for the acquisition of fake assets,

12

and (v) after an Event of Default should have been declared. Plaintiffs allege that

13

the Noteholders suffered injury due to those alleged breaches because the SPCs

14

have failed to pay the principal and interest owed under the notes and do not have

15

the assets with which to do so, and because the breaches reduced the assets

16

available to the SPCs.

17

Prior to the commencement of this action, the Court entered an order

18

("the Receivership Order") in Securities & Exchange Commission v. Medical

19

Capital Holdings, Inc., Case No. SACV09-818 DOC (RNBx) ("the SEC Action"),

20

appointing Thomas A. Seaman ("the Receiver") as permanent receiver for Medical

21

Capital Holdings, Inc., Medical Capital Corporation, and the SPCs (collectively the

22

"Receivership Entities"). The Receivership Order expressly provides the Receiver

23

with the full powers of an equity receiver, including but not limited to full power

24

over all funds, assets and choses in action belonging to the Receivership Entities.

25

The Receivership Order specifically authorized, empowered and directed the

26

Receiver to employ attorneys, accountants and others to investigate and, where

27

appropriate, institute, pursue and prosecute all claims and causes of action related to

28

the activities of the Receivership Entities.
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1

With the express leave of the Court, the Receiver has commenced an

2

action on behalf of the SPCs against the Banks, alleging a single cause of action for

3

breach of contract. Just like the Plaintiffs, the Receiver alleges claims based on the

4

Trustees' breaches of contractual duties under the NISAs, including payments of

5

administrative fees and acquisition of purported Eligible Receivables and Non-

6

Receivable Assets where the relevant documentation was deficient under the NISAs

7

or where that documentation demonstrated that the asset was worthless or could not

8

be acquired consistent with the terms of the NISAs. And, just like the Plaintiffs, the

9

Receiver alleges that the SPCs suffered injury from these alleged breaches, because

10

the breaches reduced the assets available to the SPCs.

11

The Receiver has entered into a conditional settlement with the Banks

12

of any and all claims that the SPCs may have against them. Upon final approval of

13

that settlement, the Receiver will dismiss with prejudice his action against the

14

Banks.

15

Conclusions of Law

16

Claims for any injuries to the SPCs are property of the receivership

17

estate created for the Receivership Entities. This includes Plaintiffs' claims

18

because they seek to redress the indirect and derivative injury the named Plaintiffs

19

and the class they represent allegedly suffered when the Banks' alleged breaches of

20

the NISAs allegedly directly injured the SPCs by causing the dissipation of their

21

assets, thereby leaving fewer assets for the SPCs to use to pay off the notes. The

22

Receiver has the exclusive standing, power and authority to pursue and to resolve

23

(subject to court approval) all claims belonging to the receivership estate. Plaintiffs

24

claims therefore are properly dismissed with prejudice.

25

DATED:

26

_,2012

By~:~~~--~~--TA~~--
The Honorable David 0. Carter
United States District Court Judge

27

28
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20
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22
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23
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24
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The Good Faith Settlement Motions (the "Motions") by Wells Fargo

1

2

Bank, N.A. ("Wells Fargo"), the Bank of New York Mellon ("BNYM"), and the

3

Thomas Seaman (the "Receiver") came on for hearing on ____, 2012. Having

4

read and considered all of the pleadings and documents filed in support of and in

5

opposition to the Motions, and having heard and considered the arguments of counsel,

6

the Court hereby rules as follows:

7

1.

The consideration provided by Wells Fargo for the release provided

8

to Wells Fargo satisfies the Tech-Bilt "ballpark" standard for finding that the

9

settlement is in good faith.

10

2.

11

In all other respects the settlement with Wells Fargo constitutes a

good faith settlement.
The consideration provided by BNYM for the release provided

3.

12
13

satisfies the Tech-Bilt "ballpark" standard for finding that the settlement is in good

14

faith.

15
16

In all other respects the settlement with BNYM constitutes a good

4.
faith settlement.

17

It is therefore ORDERED that:

18

1.

All persons who were served with the Motions are barred from

19

pursuing any claims whatsoever against Wells Fargo and/or BNYM for contribution,

20

implied indemnity or equitable indemnity.

21

22
23

DATED: _ _ _ _ _ _, 2012

By~:-n~"'--~-=~~~~-
The Honorable David 0. Carter
United States District Court Judge

24
25

26
27
28
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